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Agenda for This Year 


ere we go. This is the 

first of my President’s 

messages and it is the 

task that scares me the 
most about the role I am about to 
undertake. 

I am honored to serve as The 
Florida Bar’s 57th president. All of 
my predecessors are distinguished, 
competent, and talented lawyers, 
and I have some very large shoes to 
fill. The Florida Bar owes a great 
debt of gratitude to Kelly Overstreet 
Johnson for being a tremendous 
advocate for our profession this past 
year. 

I have been asked, on many occa- 
sions, what my “program” will be 
during my Bar year. I have re- 
sponded that I don’t have one, and I 
don’t want one. I have tremendous 
respect for all of the projects and 
programs of my predecessors and 
will continue to ensure their efficacy. 
My goal, however, is to ensure con- 
tinuity of The Florida Bar’s strate- 
gic plan, the objectives of which are 
to 1) ensure that the judicial system 
is independent and adequately 
funded; 2) sustain a consistent ef- 
fort to promote the legal profession; 
3) improve The Florida Bar’s disci- 
plinary process and increase the 
confidence of the public and attor- 
neys in our disciplinary system; and 
4) strengthen The Florida Bar’s po- 
sition with its members. In future 
President’s Pages I will discuss 
items 2, 3, and 4; however, I want to 


begin my Bar year by what I per- 
ceive to be of prime importance to 
our profession and the public at 
large and that is, the Rule of Law 
and an independent judiciary. 

I am sure all of us are aware of 
the recent unjustified attacks on 
and the vilification of our judiciary. 
Disagreement with unpopular deci- 
sions has evoked the cries of “activ- 
ist judges,” “impeachment,” and, 
worst of all, attempted legislative 
intervention. Those whose voices 
were the loudest wanted the judi- 
ciary to disregard the law and base 
the ruling on what those voices felt 


was, in their opinion, morally cor- 
rect. These are the true activists. 
But, it is no longer the legai 
profession’s luxury to be able to sit 
back and watch these matters from 
the sidelines. We, collectively in a 
unified voice, must educate the pub- 
lic and remind them that without a 
strong and vibrant Rule of Law, our 
democracy will simply cease to ex- 
ist. Without the Rule of ‘Law, 
“might,” both economic and/or politi- 
cal, makes “right.” 

I am pleased, however, that our 
own governor showed respect for the 
judicial process in the Schiavo and 
“L.G.” cases. 

As practitioners, we are too busy 
trying to represent our clients, raise 
our families, and earn a living with- 
out busying ourselves with such ab- 
stract concepts as separation of pow- 
ers, the Rule of Law, and our role in 
it. We can no longer rely upon oth- 
ers to take the leadership position 
and protect our democratic way of 
life. We must be proactive; we must 
be unified; and most importantly, 
borrowing a statement from Hank 
Coxe, the Bar’s president-elect, we 
need to remember that America’s 
enduring strength flows from our 
Constitution and its mandate that 
there be three separate but equal 
branches of government. We must 
take a stronger stand in support of 
our judicial system that is under 
attack from opportunists and spe- 
cial interests. 


We, collectively in a unified voice, must educate the public and 
remind them that without a strong and vibrant Rule of Law, 


our democracy will simply cease to exist. 
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I am pleased to report that in the 
legislative session just ended, 55 
new judges have been certified and 
funded with a promise that an ad- 
ditional 55 will be certified and 
funded next year. Our county judges 
have received a $5,000 increase to 
their base salary, and judges across 
the board have received a well-de- 
served and long overdue pay in- 
crease. Attempts were made to strip 
the Supreme Court of its rule-mak- 
ing authority; however, those at- 
tempts failed. The division of inter- 
est issue between some of our chief 
judges and clerks of court, generated 
by the implementation of the 1998 
constitutional amendment that re- 
quired state funding of our court 
system, has been resolved in an or- 
derly fashion by the adoption of a 
glitch bill. While legislation aimed 
at regulating paralegals did not 
pass, the Bar has received a request 
to negotiate with the Florida Alli- 
ance of Paralegal Associations and 
others a meaningful, viable result 
that will effectively regulate the 
paralegal profession in Florida. We 
are committed to that end. 

In future President’s Pages, I will 
address my strong beliefs in the 


critical importance of inclusion and 
involvement of all lawyers, regard- 
less of race, color, ethnicity, gender, 
sexual orientation, religion, nation- 
ality, age, or disability, the absolute 
need for civility and professionalism 
(you might want to look at what the 
South Carolina Supreme Court did 
last year in taking an unusual step 
of requiring the members of its bar 
to take a one-hour class on civility 
and then an oath pledging to treat 
opposing lawyers and clients with 
“fairness, integrity and civility, not 
only in court but in all written and 
oral communications”); and other 
such meaty topics. 

It is going to be a fun year rein- 
venting the wheel on issues that we 
thought were long gone as well as 
addressing challenging new issues. 
Your Board of Governors, which con- 
sists of some of the most talented, 
committed, and hard-working attor- 
neys I have ever known, and I wel- 
come the task. 


ALAN B. BooKMAN 


OATH OF ADMISSION TO THE FLORIDA BAR 


“| do solemnly swear: 


of the State of Florida; 


or law; 


malice. So help me God.” 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 


“L will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their busi- 
ness except from them or with their knowledge and approval: 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or 
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ALAN BOOKMAN 
President The Florida Bar 


“Intelligent, hardworking with a good and friendly spirit’ 


by Jan Pudlow 


hen Alan Bookman and Connie Reeves 

were dating, the licensed clinical social 

worker couldn’t resist giving her fiancé the 

lawyer premarital evaluations and person- 
ality tests. Why not? She was curious. He was a willing 
subject. 

Astonishing were the results of the Myers-Briggs Per- 
sonality Test. 

Still incredulous, Connie recounts: “Alan and I are the 
exact same personality type—down to the last charac- 
teristic. It could be either extreme or middle-of-the-road. 
And we were exactly the same: ENTJ. Extrovert. Intui- 
tive. Thinking—versus feeling, so we go with our head 
versus our heart. We were kind of on the line there. We 
both have big hearts, I think. And then there’s J, which 
means very orderly.” 

Connie calls it “confirmation” that she made the right 
decision to marry Bookman in January 2004. 

The director of the Christian Counseling Center at 
Baptist Health Care in Pensacola, with a pair of sons 
from a first marriage, and the successful Jewish lawyer, 
with a pair of daughters from a first marriage, make a 
very compatible couple. She goes to synagogue with him 
on Friday nights. He joins her at Sunday morning ser- 
vices at the Methodist church. They give and take. They 
blend families. They both work hard and find time for 
each other. It’s working out beautifully. 
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There is no test to predict who will make a great Florida 
Bar president. But 57-year-old Alan Bart Bookman earns 
high marks from someone who knows firsthand what it 
takes to lead Florida’s lawyers. 

“Alan is very intelligent, hardworking, puts in long 
hours and has over the years. You know he is going to do 
a good job,” says former Bar President Patrick 
Emmanuel, who at 85 still comes to the office to see cli- 
ents, as he has since 1946. 

“But he combines that with a very warm attitude with 
people. Alan is very, very well-liked by clients and em- 
ployees. He has a good and friendly spirit.” 

Emmanuel earned the presidency of the Bar the hard 
way in 1985-86 in a hotly contested race. He’s glad 
Bookman did not have to go through that daunting task 
of selling yourself statewide when you're from Pensacola, 
and most of the lawyers are congested in South Florida. 
Instead, a grateful and relieved Bookman—a board cer- 
tified real estate lawyer—was elected as the Bar’s 57th 
president without opposition. 

The main thing the 76,164 lawyers of Florida should 
know about Bookman, says Emmanuel, is that “he’s dedi- 
cated to the cause of the Bar and the judiciary. He will 
also attempt to look out for the public in the right way, 
not being partisan about lawyers. He’s very active in the 
community. He’s dedicated to Bar work and working for 
the public and brings to that a great amount of energy. I 
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I think he’s going to make a great Bar president.” 


Loyal to the Law Firm 

Emmanuel was one of three partners who hired young 
Bookman as the firm’s 10th lawyer in 1975, right after 
he’d finished four years with the U.S. Army’s Judge Ad- 
vocate General’s Corps as senior defense counsel and 
chief of military justice. Ever since Bookman joined 
Emmanuel, Sheppard and Condon, one of Pensacola’s old- 
est law firms has been Bookman’s professional home. 

“This law firm has been very, very good to me. But I 
look at it more so as family,” says Bookman, sitting in 
his “dirt lawyer’s” office packed with building plans for 
the next big real estate deal—whether it’s another shop- 
ping center or a 750-acre housing community with na- 
ture trails. 

In 1991, when a neighbor called to say Bookman’s 
house was ablaze, he rushed home to stand in his front 


The main thing 
the 76,164 
lawyers of 

Florida should 
know about 

_ Alan Bookman, 

says Patrick 
Emmanuel, is 
that “he’s 
dedicated to 
the cause of 
the Bar and the 
judiciary. He 
will also 


attempt to look 
out for the 
public in the 
right way.” 
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yard watching firefighters at work. 

“Twenty minutes later, here’s about six of my part- 
ners and some of the associates, and they’ve come with a 
cooler full of sandwiches and a cooler full of beer and 
Cokes, a cell phone, and did whatever they could to help 
me,” Bookman remembers. 

“That’s the kind of law firm this is. The lawyers are 
not my best friends, but they are my very close friends. 
They will absolutely take their shirt off their back for 
you, and I would do the same for them.” 

This law firm family was greatly tested January 24, 
2005. At the offices in downtown Pensacola, Bill Meador, 
a 30-year-old associate just elected to the Bar’s Young 
Lawyers Division Board of Governors, was shot and killed 
by his father-in-law, who then rammed a police patrol 
car with his SUV before shooting and killing himself. 

Bookman stepped up to take a leadership role in help- 
ing the firm cope with the shocking tragedy that left 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2005 9 


: > 

~ 

; 


The leaders of 
one of 
Pensacola’s 
oldest law firms 
teach by 
example how to 
be an ethical, 
community- 
serving lawyer. 
From the left, 
Patrick 
Emmanuel, Alan 
Sheppard, Al 
Condon, Gerald 
Brown, and Alan 
Bookman. 


Meador’s wife, Ann, a lawyer preg- 
nant with their first child, a widow 
and single mom. 

“When it happened, obviously, ev- 
erybody was stunned and terribly 
upset,” Bookman says. “We called 
crisis counselors and we asked, 
‘What do we do? What do we do?’ 
And they said, ‘Open back up at 
noon the next day and let people 
grieve however they need to grieve.” 

The next afternoon, about 100 
gathered in the lobby. 

“We’re all standing around and 
everybody is hugging and holding on 
to each other,” Bookman recalls. 
“Lawyers were holding hands with 
paralegals, who were holding hands 
with secretaries, who were holding 
hands with runners. We really came 
together.” 

Partner Al Condon gave a moving 
speech about taking care of each 
other and allowing each other to do 
what they needed to get through the 
grieving process. 

And Bookman invited everyone to 
his house that night “to laugh or cry 
or whatever.” 

Shane Rowe, an associate in the 
firm who'd invited the Meadors to 


live with him while their house was 
being built, says, “Alan is constantly 
checking with me on how Ann is 
doing. That is what a firm leader is 
all about.” 

In this large, prestigious firm fam- 
ily, Emmanuel is the low-key, lead- 
by-example patriarch who has 
served as Bookman’s role model and 
mentor in how to be an ethical law- 
yer and respected leader. Bookman, 
his colleagues agree, has learned 
those lessons well. 


Sir, yes, sir, Dad! 

His father—Melvin I. Bookman— 
was a strong, no-nonsense head of 
the household, a World War II vet- 
eran who saw action in Patton’s 
Third Army. Alan’s father graduated 
from City College of New York, 
worked a brief stint as an FBI fin- 
gerprint examiner, and served a to- 
tal of 36 years in active and reserve 
duty in New Orleans, retiring as a 
one star general in the U.S. Army. 

Larry Rudman, Bookman’s brother- 
in-law and a retired lawyer in New 
Orleans, describes his late father-in- 
law as “260 pounds, no neck, and all 
head and shoulders. . . He was the 
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dominant figure in the family. He 
commanded a unit that had a 
complement of 700 to 800 here and 
had we been activated, it would have 
been several thousand. He was a 
fine and well-respected officer. ” 

Steve Harris, Bookman’s grade 
school and college buddy who’s 
known him 47 years growing up to- 
gether in New Orleans, remembers 
Gen. Bookman as “a pretty gruff in- 
dividual.” 

One day, he and Alan—better 
known then as “Butch”—were mess- 
ing around at the Bookman home 
when the phone rang. 

“Butch answered the phone, ‘Yes 
sir” And I said, ‘Who the hell was 
that?” Harris recounts. “That was 
the Secretary of Defense,’ Butch 
says, like he calls there every day. 
At that time, being young and na- 
ive, I wasn’t as impressed as I 
should have been.” 

Bookman was raised in a much 
regimented fashion, knowing right 
from wrong, following orders, and re- 
alizing his father wanted him to fol- 
low in his footsteps. 

“When I was in high school, I re- 
ceived a congressional appointment 


{ 
‘ 


to West Point. I turned it down, be- 
cause that’s not what I wanted to 
do,” Bookman says. “To be honest 
with you, my father and I had 
some rifts over that.” 

While the Vietnam War raged, 
Bookman was attending Tulane 
University, struggling to keep up 
in challenging engineering school, 
distracted by all New Orleans has 
to offer a young man, including the 
French Quarter. 

“When I was growing up, you 
just worried about where you 
could get beer. Age was unimpor- 
tant. It was height. If you were tall 
enough to get the money on the 
bar, you could drink,” Bookman re- 
calls with a laugh. 

There were plenty of Sigma Al- 
pha Mu fraternity hijinks. 

“T was just a typical college kid, 
at least what I thought was a typi- 
cal college kid. I just played.” 

Playtime turned somber. 

“We were all sitting around the 
TV at the fraternity house when 
they were drawing birthdays out 
of the hat,” Bookman recalls. 

His draft number was in the 40s. 

“T looked around thinking, ‘What 
can I do?’ My number was going 
to come up. My father was career 
Army. I called the service. I knew 
I was going to be going to the Army, 
but I wanted to finish my educa- 
tion.” 

On an ROTC scholarship in col- 
lege, the Army officials told him 
he could get a two-year deferment 
if he was accepted into graduate 
school, with the promise that he give 
the Army four years afterwards, 
which he wound up doing by going 
into the JAG Corps as a captain. 

His older brother-in-law, Rudman, 
suggested he go to law school as he 
had. Alan was accepted at Tulane 
School of Law, admitted early after 
his third year of college. 

Instead of sweating the draft, 
Bookman hunkered down in his first 
year of law school by day, while fin- 
ishing the fourth year of college and 
earning his undergraduate degree 
at night. 

After recently reading The Great- 
est Generation by Tom Brokaw, 
Bookman says, he now understands 


his father better, appreciating he 
was of an era that meant when your 
country called, you went without 
asking questions. 

But the Vietnam War era was rife 
with questions. 

“He and I had some hard times, 
and I am only now coming to real- 
ize that is just the way he was, the 
era he grew up in. I have been try- 
ing to please my father ever since I 
was a kid,” Bookman says. “Unfor- 
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“Together with my children and my grandchild, Connie 
is the greatest thing that ever happened to me,” 
Bookman says of his wife. 


tunately, he has been dead for al- 
most 18 years. Even after that, Iam 
still trying to please him.” 

He pauses to answer: “Yes, I think 
he would be very happy with me right 
now.” 

Rudman, who has known Bookman 
since he was 11 when he started dat- 
ing his sister, says, “Butch and his dad 
had conflicts as all kids do. His dad 
was extremely proud of him. Butch 
had his own idea of standards he had 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2005 11 


Photo credit; Mike King 


In January 2004, the whole family gathered for the wedding of Alan Bookman and Connie 
Reeves. From left to right: brother-in-law Richard Curran; brother-in-law Larry Rudman; son-in- 
law Clarry Ellis; daughter Jyl Ellis holding Sarah; Alan; sister Judy Rudman; Connie; stepson 
D.C. Reeves; Jason Garner, significant other of Alison; Susie Holtz, significant 
other of J.J. Reeves; daughter Alison Bookman; and stepson J.J. Reeves. 


to meet—very high standards.” 

When Bookman meets those stan- 
dards, he doesn’t brag. 

“He is a self-effacing guy,” says 
Rudman. “He never wants to talk 
about his successes. Every kid goes 
through a phase when they are im- 
pressed with themselves. Butch 
grew out of that early.” 


Born on His Sister’s Birthday 
Alan Bookman was born in New 
Orleans three weeks early, right on 
his sister Judy’s fifth birthday— 
November 28, 1947. 
“My mother told me I was the 


luckiest little girl because I got this 
present,” Judy Rudman recalls. “I 
tease him he’s been a thorn in my 
side ever since. I just adore him! 
“He was the apple of my mother’s 
eye,” Judy Rudman said. “Mama, I’d 
say, Butch is your favorite.’ And 
she'd say, ‘Yes, you’re right. But then 
you are your daddy’s favorite.” 
Their mother, Jeannette Bookman, 
passed away August 21, 1996. She 
graduated from Hunter College in 
New York and was a housewife and 
taught school, and had what Larry 
Rudman called “a steel constitution.” 
Judy Rudman describes herself as 
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“a Jewish mother at the Children’s 
Hospital” in New Orleans, a secre- 
tary of the speech and hearing de- 
partment. And she describes their 
father as “warm and wonderful.” 

“But in those days, we knew right 
from wrong. It was spelled out. You 
just knew what you had to do. And 
Alan tested the waters a bit... . It 
was a strict household in that we 
knew what the rules were, but there 
was a lot of laughter and a lot of kid- 
ding around.” 

As akid, she describes her brother 
as a “natural athlete with a million 
friends. He was a hunk. The girls 


ae 


swarmed him. When he comes back 
to New Orleans to spend Jewish holi- 
days, we go to the same synagogue 
we did growing up, and people say, 
‘Oh my God, he’s still gorgeous!” 

She describes her younger brother 
as “very sensitive, which he tries to 
cover up with a bunch of baloney. I 
think he is sincere. He’s loyal, very 
loyal. He’s humble, sometimes bor- 
dering on martyrdom. He’s one of 
the good guys.” 

Said Bookman of his sister: “I owe 
it all to her.” 

Bookman portrays his parents as 
“both very good, hardworking 
people, very devoted to each other.” 

Of his inlaws, Larry Rudman ob- 
serves: “These folks had great val- 
ues and managed their lives in the 
most gracious way, raising a beau- 
tiful family on a rather limited in- 
come. They were always instilling 
good family values—the value of 
being truthful, family first and most 
important. 

“His dad came home from work 
early to play with all the kids in the 
neighborhood. The fact that Butch 
is the kind of family man he is is 
attributable to the example his fa- 
ther set.” 


Baby in One Hand, 
Law Book in the Other 

Fatherhood came naturally to 
Alan Bookman. He thrives on nur- 
turing his daughters and his two- 
and-a-half-year-old granddaughter, 
Sarah, who reaches for him when- 
ever he enters a room and calls him 
“Poppy. ” He calls Sarah “my heart.” 

During law school, Bookman be- 
came a husband, and then a father 
in his last semester. 

“We lived in the married dorms. 
The rent went from $80 to $85 and 
we didn’t have a clue where that $5 
was coming from. Didn’t have a clue, 
but we had a baby,” Bookman says, 
shaking his head. 

“T would get up and feed the baby 
in the middle of the night. I had the 
baby with the old Playtex bottle, and 
we had a rocking chair, and I would 
hold Jyl in one arm and hold my law 
book in the other studying. I just 
loved it.” 

What’s Bookman’s idea of the per- 


Alan 
describes his 
late parents— 
Jeannette and 

Melvin 
Bookman, a 
one-star 


general in the 
Army—as 
“very good, 
hardworking 
people, very 
devoted to 


each other.” Ga 


fect day? 

“The first thing that comes to 
mind is to have my wife and her 
children and my children and 
grandkids and all the boyfriends 
and girlfriends—either go skiing, or 
go to the mountains, or go to the 
Everglades. Just do something to- 
gether.” 

He’s a workaholic lawyer who 
says, “I spent a lot of time down 
here, when I stop and think about 
it, I really should have spent with 
my family. And I missed some of the 
volleyball games and some of the 
cheerleading and some of the soc- 
cer games and all that,” Bookman 
says. “But I have a marvelous rela- 
tionship with my two daughters.” 

His oldest daughter, Jyl B. Ellis, 
lives in Pensacola with her banker 
husband Clarry Ellis and their be- 
loved daughter Sarah. 

Pregnant with twins due in Au- 
gust, Jyl gets choked up telling this 
story about her dad: She was a 
cheerleader and had lost her voice 
for several weeks. So Bookman took 


her to a throat specialist in New 
Orleans named Dr. Tabb, who deliv- 
ered a diagnosis devastating to an 
eighth-grade socialite. Jyl had pol- 
yps on her vocal chords and there 
were two options: surgery or stop 
cheering and talking for six weeks. 

“It was very traumatic. I told him 
of course I can’t stop talking for six 
weeks! And my dad said, ‘Well, Dr. 
Diet Pepsi!’ And it broke the tension 
and made us all laugh.” 

Alison Bookman, 30, lives in Den- 
ver, is working toward her master’s 
degree in occupational therapy, and 
is home-schooling a cognitively im- 
paired child. 

“My dad is phenomenal. He’s al- 
ways been my hero. He sets an ex- 
ample by being exactly who he is. 
He taught me that as long as you 
live life with integrity and pride, and 
work to make it happen, you will 
always succeed in life,” Alison 
Bookman says. 

Her favorite story about her dad 
involves her 21st birthday celebra- 
tion. 
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“He is a self-effacing guy. He never wants to talk about his successes. 


Every kid goes through a phase when they are impressed 


with themselves. Butch grew out of that early.” 


“He told me, ‘Pack your bags. I’m 
taking you on a surprise. Bring your 
bathing suit and a jacket. I’m not 
telling you where we're going.” 

The bathing suit was a ruse, be- 
cause he flew both daughters to New 
York City, where they spent a won- 
derful week together. 

“As great as he is as an attorney, 
he’s a better father,” Alison says. 

Yes, he worked a lot and took 
them to the office on the weekends. 

More memorable was their Satur- 
day morning ritual, when he would 
make them pancakes shaped like 
Mickey Mouse. Or tossing a football 
in the yard. 

“T can throw a spiral,” Alison says 
proudly. 

Bookman’s obvious devotion to his 
daughters is what first attracted 
Connie to her future husband. 

“Together with my children and 


my grandchild, Connie is the great- 
est thing that ever happened to me,” 
Bookman says. “She is a remarkable 
woman.” 

With pride, he tells of her special 
project to help female inmates at the 
county jail re-enter life with a new 
foundation of hope, employment, 
and a chance at home ownership, 
called Pathways for Change. 

“Alan is so supportive,” Connie 
Reeves-Bookman says. “The fact 
that he knows the details of my work 
tells you about Alan.” 

Connie’s oldest son, 22-year-old 
James “J.J.” Reeves, graduated with 
honors from Florida State Univer- 
sity with a double major in commu- 
nications and philosophy and is 
thinking about going to law school 
at Tulane, as Bookman did. 

“One of my favorite things about 
Alan is he has an intellect, he’s a 


super smart guy. But that takes you 
by surprise because of his garrulous 
nature. He’s very sociable,” J.J. 
Reeves says. “He can level with just 
about anybody. All the time, his 
mind is just clicking away.” 


Clowning Around 

Bookman’s sociable side goes on 
parade every June during Pensacola’s 
Fiesta of Five Flags, a huge celebra- 
tion of the founding of the city in 1559 
by Spanish Conquistador Don Tristan 
DeLuna and the five flags that have 
flown over the city since: Spanish, 
French, British, Confederate, and 
American. 

As a member of the Order of 
Tristan, Bookman joins other pro- 
fessional men—bankers, doctors, 
and accountants—all clamoring for 
the chance to don clown regalia, 
paint their faces, and participate in 


Education: 

e Tulane University School of Law, 
1971 

¢ Tulane University, 1969, bachelor’s 
degree in psychology 


Professional Work Experience: 

¢ Emmanuel, Sheppard & Condon, 
1978, director 

¢ Emmanuel, Sheppard & Condon, 
1975, associate 

e U.S. Army’s Judge Advocate 
General’s Corps, 1971-74, senior de- 
fense counsel and chief of military jus- 
tice 


Principal Practice Areas: 

¢ Bankruptcy and Creditor’s Rights 
(Collections and Foreclosures) 

¢ Business, Corporate, and Banking 
Law 

¢ Contract and Commercial Litigation 
e Estate Planning, Trust and Probate 
¢ Real Estate 

¢ Mediation and Arbitration 

¢ Guardianship Law 


Special Qualifications: 
e AV Rating, Martindale-Hubbell 


Biography — Alan B. Bookman 


* Certified Circuit Mediator, Florida Su- 
preme Court 

¢ Board Certified Real Estate Lawyer, 
The Florida Bar 


Court Admissions: 

¢ All Florida and Louisiana state courts 
¢ Federal District Courts: 
Florida—Middle and Northern District; 
Louisiana—Eastern District 

¢ U.S. Supreme Court 


Professional Memberships and 
Activities: 

¢ The Florida Bar 

¢ President, 2005-06 

© President-elect, 2004-05 

¢ Board of Governors, 1996-2004 

e Executive Committee, 1999-2000; 
2001-05 

¢ Legislation Committee, chair, 2003-04 
¢ Communications Committee, chair 

* Certification Plan Appeals Committee, 
vice chair 

¢ Strategic Planning Committee, chair 
¢ Membership Outreach Committee, 
chair 

e Florida Bar Speakers Bureau, chair 
© Young Lawyers Division Board of Gov- 
ernors, 1977-83 


¢ Supreme Court Standing Commit- 
tee on Fairness and Diversity, mem- 
ber 

¢ The Florida Bar Foundation, Board 
of Directors, 1984-90, 2000-05; assis- 
tant treasurer, 1983-84 

¢ Escambia Santa Rosa Bar Associa- 
tion, member of the Board of Directors; 
executive council, 1982-83, 1990-93; 
president, 1991-93 

¢ Northwest Florida Legal Services 
Clinic, past president and member of 
the board 


Civic and Community Involve- 
ment: 

¢ Ronald McDonald House, Presi- 
dent, 1995-97; board member, 1990- 
2001 

¢ Panhandle Tiger Bay Club, presi- 
dent and board member 

¢ Fiesta of Five Flags, member ex- 
ecutive council and past vice presi- 
dent 

¢ Rotary Club of Pensacola, board 
member and Paul Harris Fellow 

¢ Pensacola Junior College, adjunct 
professor teaching probate 

© Gulf Coast Kid’s House, Inc., board 
member 
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the Fiesta’s parade. 

His daughters agree their dad is 
a kid at heart—especially when you 
put a toy in his hands. 

Even when Melvin Bookman was 
dying of colon cancer, the family 
gathered in 1986 in New Orleans for 
Thanksgiving and also to celebrate 
Alan’s and his sister Judy’s double 
birthdays. Despite the sadness of 
their father’s terminal illness (he 
died exactly a year to the day from 
his diagnosis, appropriately for a ca- 
reer military man on Flag Day June 
14, 1987) they all had a blast. A blast 
of water, that is. 

Alan specifically asked for a big 
water cannon from Sharper Image 
for his birthday, Larry Rudman re- 
counts, so Judy Rudman sent out 
one of the kids to go buy a bunch of 
water pistols, too. 

“We had 18 to 20 screaming 
adults with Uzi water guns,” Larry 
Rudman says, laughing. “And his 
mother and my mother were hid- 
ing in the bedroom because they 
didn’t want to get their hair messed 
up! The craziness goes on to this 
day.” 

Even at the dignified law offices 
of Emmanuel, Sheppard and 
Condon, Bookman is known as a 
fun-loving wisecracker. 


Patrick 
Emmanuel, 
former 
president of 
The Florida 
Bar 
(1985-86), 
is role model 
and mentor 
for Alan 
Bookman. 
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“We used to do fundraisers in the 
office, and Alan would always par- 
ticipate. We would have a pie 
throw at lawyers, sumo wrestling, 
a dunking booth in the parking 
lot. Everybody will pay to dunk 
Alan,” says Dee Niswonger, his 
secretary for 18 years. “More so 
than anyone else—because he in- 
teracts with everyone in the office 
and everybody knows him. Alan is 
just a big jokester and everybody 
wants to have a go with him.” 

The man who married Alan and 
Connie, Rabbi David Ostrich, serves 
with Bookman on the Rotary Club 
Sunshine Committee, and describes 
him as “a good guy who tells bad jokes.” 


Father Figure to 
Young Associates 

Bookman’s amiability translates 
into accessibility for less-experi- 
enced lawyers who often stop by his 
office for valuable advice. 

“He is an excellent mentor,” 
Niswonger says. “There is always 
someone waiting at his door. It’s al- 
most like, ‘Take a number.” 

Shane Rowe, a 31-year-old asso- 
ciate at the firm for five years, said: 
“Although I don’t work in Alan’s sec- 
tion, I found myself in his office 
many times asking about general 


litigation questions or ethical ques- 
tions. Alan takes on a father figure 
with the younger associates. If he’s 
in the office, he doesn’t mind the 
knock on the door.” 

Bookman is just as comfortable 
having lunch with young lawyers, 
Rowe said, as he is controlling the 
conversation at a serious business 
dinner. 

Wes Reeder, who got his law de- 
gree in 1999 as a second career af- 
ter retiring as a Naval reserve of- 
ficer, says, “Even as a lawyer with 
30 years of experience, Alan recog- 
nizes that the knowledge is with all 
of us, collectively. He’ll come by and 
ask junior associates a legal ques- 
tion—not just to quiz them—but to 
run it by them just to see what they 
think about it, because sometimes 
they have fresh opinions. While he 
is a mentor and a teacher, he still 
tries to learn every day.” 

First Circuit Chief Judge Kim 
Anthony Skievaski first knew 
Bookman two decades ago when the 
judge was a young associate at the 
firm “carrying Al Condon’s and Pat 
Emmanuel’s briefcases.” 

The judge chooses these words to 
describe Bookman: “debonair, con- 
summate gentleman, and gener- 
ous.” He will always remember one 
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Bookman’s amiability translates into accessibility 


for less-experienced lawyers who often stop 
by his office for valuable advice. 


particular moment he observed 
Bookman hard at work. 

“He was dictating a proposed or- 
der. I don’t remember all of the spe- 
cifics. But his dictation had a lot to 
do with legal descriptions and a lot 
of real estate terminology. What 
amazed me was he was dictating it 
all off the top of his head and not 
referring to any notes or books. This 


Bookman clowns around 
at the office during 
Fiesta of Five Flags. 


guy is sharp as a tack.” 

Long-time client Rick Morette 
puts trust in Bookman’s expertise 
in handling his big deals. The owner 
of Morette Company, a general con- 
struction contractor, is busy build- 
ing a sports facility at the Univer- 
sity of West Florida and an 
orthopedic institute for $25 million. 

“I can tell you that Alan is not the 
reason there are attorney jokes. 
Alan epitomizes what Emmanuel, 
Sheppard and Condon is all about. 
He will tell you the way it is,” says 
Morette. “In my case, he lets me 
vent, and when I am done, he tells 
me the right thing to do. Ignore it. 
Live with it. Fight it, or whatever. I 
don’t know if he’s ever been wrong. 


He has perception. He understands. 
He is not looking for billable hours. 
He will be the first one to tell you 
that you don’t need to be doing this.” 

When he does need to fight hard 
for his clients, Morette says, “no 
matter what the situation and no 
matter what the circumstances, 
there is no reason in the world you 
can’t act like a gentleman. That is 
Alan. He is a jam-up person.” 

One of Bookman’s very first and 
enduring clients is 79-year-old 
Priscilla Beasley, who admits, “I am 
a little hard of hearing and my vi- 
sion is getting bad. Sometimes, I go 
back and say, ‘Look, Alan, I don’t 
believe you understood that.’ I’m 
sure most of that would be my fault. 
He’s very patient. That means a lot, 
especially when you get up in years.” 

Besides legal skills, Bookman has 
embraced the law firm’s commit- 
ment to community involvement— 
including serving as president of the 
Panhandle Tiger Bay Club and 
board member of the Rotary Club 
and the Gulf Coast Kid’s House, Inc. 

“At this law firm, community in- 
volvement is more of an obligation, 
not an option,” says Rowe, who is a 
mentor and treasurer of Big Broth- 
ers/Big Sisters. “Community in- 
volvement comes from the top and 
Alan sets a big example.” 

At the Ronald McDonald House, 
a home away from home for fami- 
lies and children suffering a medi- 
cal crisis, Bookman has served for 
years on the board of directors and 
as president. 

“I am amazed by Alan. He is very 
busy, but he always makes time for 
us and never forgets about us,” says 
Andrea Farage, executive director of 
the Ronald McDonald House. 

“Usually, when people go on to 
other endeavors, we have to find 
their replacement. But not with 
Alan.” 

When Bookman assumed the role 
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of Bar president-elect, he recruited 
law partner Chuck Young to fill in 
for him as the lawyer on the board. 

“Golf tournaments, casual day 
events, the radiothon. He really has 
done it all. Alan has made commu- 
nity a priority,” Farage says. 

“People can get lost in families 
and job. He has chosen not to do 
that. I think that is an incredible 
gift. We wouldn’t make it as a non- 
profit without people like Alan.” 

No one who knows him well is sur- 
prised Bookman would aspire to be- 
come president of The Florida Bar. 

“Butch is a natural-born leader. 
He is one of the most forthright, hon- 
est, intelligent guys I have ever 
known. But it is beautifully mixed 
with the craziness of a man’s man 
who can go out and have a good 
time,” says Eddie Schukar, a Hous- 
ton business executive who has 
known Bookman for 40 years. 

“Deep down in your toes, you 
know you are with a very strong in- 
dividual who exudes confidence in 
himself and makes others feel good 
about themselves. He has a heart of 
gold and the heart of a lion. If there 
is a cause he believes in, don’t get 
in his way. If I was down to one 
phone call and in trouble, I would 
call Butch Bookman.” 

That mix of collegiality, loyalty, 
focus, and strength will be applied 
with vigor to the Bar presidency, 
predicts Young. 

“T have not met a person who is 
more passionate about the Bar. Alan 
likes having people around. He likes 
the camaraderie,” Young says. 

“T think he sees the whole Bar as 
his family. This is all of us. We’re all 
in this together. 

“Tf it’s better for the Bar, then Alan 
wants to do it.” 


Jan Pudlow is senior editor for 
The Florida Bar News. 
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Run for cover! Bookman’s on the course! 


For Alan Bookman, golf is a contact sport. 

He has been hit not once, but twice, with his own ball. 

Ask him what his handicap is, and he answers with a 
grin: “My golf clubs.” 

Neal Nash, his longtime client and friend who owns a 
golf course in Pensacola, says Bookman is not exagger- 
ating. 

“He is the greatest trick shot artist of all time,” Nash 
says. “And none of it is intentional.” 

Once, at a wedding re- 
ception at the club house, 

Bookman had a wedge in 
his hand, trying to chip the 
ball up to the green. 

“He had perfect form, 
waggled the club like you 
are supposed to, swung it 
like you are supposed to,” 

Nash recounts. “The ball 
hit him in the nose and fell 
into the hole.” 

Another time at | 
Callaway Gardens, in Pine 
Mountain, Georgia, Nash 
says, Bookman took a 
great big beautiful shot 
with a three wood. His fol- 
low-through was picture — 
perfect, and he proudly 
peered down the fairway 
trying to see where the ball 
had sailed. 

Nash is in the cart next 
to him, doubled over == 
laughing. Bookman hit so 
far behind the ball, he took 
out a big clump of grass” 
that totally hid the ball be- 
neath the divot. 

At his own course, 
Marcus Pointe, Nash says 
one of his course mar- 
shals, Charlie Shank, refuses to work on the same side 
of the course Bookman is playing because it’s too dan- 
gerous. 

Once Bookman teed up up on the par-five 15th hole. 

“Charlie had been talking to a guy in his backyard, who 
is holding his dog,” Bookman says. “I get up there and hit 
the ball. It goes between my legs, through his golf cart, 
and it almost kills Charlie, the guy, and his dog. That’s my 
golf game!” 


Alan Bookman, says friend and client 
Neal Nash, is legendary at his golf 
course for “unintentional” trick shots. 


After that errant shot, did he next hear a high-pitched 
yelp? 

“| will not tell you what | heard, OK?” 

Another golfing buddy and client, Rick Morette, says a 
good round playing with Bookman means “no one got 
hurt.” 

Morette’s advice if you want to play golf: “Call ahead 
and ask if Alan Bookman’s name is on the book anywhere. 
If he is on the golf course, your life insurance is not in 
effect.” 

D.C. Reeves, a 21-year-old 
junior at Florida State Univer- 
sity majoring in communica- 
tions and sports management, 
the editor-in-chief of the student 
newspaper, FSView and Flam- 
beau, said they get along so 
well, “it’s not really like a step- 
son-stepfather relationship. His 
sense of humor makes it easy 
to get along with him. If you are 
around him for 10 minutes, it 
doesn’t take long to know him.” 

So, naturally, they went 
golfing. 

‘I’ve played with him a 
good amount of times. My life 
hasn’t been threatened,” 
Reeves says. 

But he’s heard all about the 
“shots that live in infamy.” 

Here’s Reeves’ story: “We'd 
been playing all day and we were 
on the 18th hole. Alan hit another 
crappy drive. Just for the hell of 
it, he took his driver out and hit it 
off the ground. He crushes it. It 
was perfect, dead straight and 
landed on the green. The only 
problem was there was a four- 
some putting on the green, and 
they got mad and picked up his 
ball and threw it,” Reeves reports. 

“| don't think ‘fore!’ got hollered because we were so 
shocked. The best shot of his life gets thrown in the 
woods.” 

Eddie Shukar, his friend for 40 years, says Bookman’s 
“favorite occurrence is when you get on the golf course 
and the sky turns black. He’s really happy when you have 
to run for cover in the lightning and thunder, because that 
means you can run to the store and drink beer.” 


© Gary Langhammer Studios 2005 
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Bookman’s Goal 


Ensure Continuity 


Avan Bookman does not have a new program 
as president—and he doesn’t want one. It’s not 
that he doesn’t respect special projects created by 
past presidents. He just wants to devote his year 
following the Bar’s strategic plan to ensure continu- 
ity. He will closely monitor the legislative and ex- 
ecutive branches, advocating for the perennial 
issue of judicial independence. 

In addition, Bookman is concerned about the 
ease with which the Florida Constitution can be 
amended. He will continue the momentum begun 
by past presidents Miles McGrane and Kelly 
Overstreet Johnson to bring greater diversity to the 
legal profession. He wants lawyers to treat other 
lawyers collegially and professionally. And he will 
review Bar staff salaries and benefits. 


Judicial Independence 

“Preservation of judicial independence is ex- 
traordinarily critical. | will go anywhere, anytime, to 
any place to beat the drums on this critical topic,” 
Bookman said. 

“Any intrusion into the Bar, any intrusion into the 
time-revered concept of the independence of the 
courts, and any attempt by the legislature to sub- 
sume us is not a good idea by any stretch of the 
imagination.” 

With experience gained as chair of the Board of 
Governors’ Legislation Committee in 2003-04, 
Bookman will continue to keep a close watch on 
bills that would remove rulemaking authority from 
the court, lawyer regulation from the Bar, as well as 
efforts to politicize judicial appointments. He knows 
the public wants, expects, and deserves an impar- 
tial judiciary. 

Expect Bookman’s style to be cooperative, not 
combative. 

“We need to work with the governor’s office and 
the legislature to ensure the independence of the 
judiciary. These are areas which are not subject to 
the whims of whoever might be in power in Talla- 
hassee, whether it's Democrats, Republicans, or 


Independents.” 

Now is the time to appeal to future leaders of the 
state, Bookman says. 

“We need to identify future leaders, the future 
speakers of the House, the future presidents of the 
Senate, and to all who we perceive to be the future 
leadership of the legislature, as well as the poten- 
tial governor, whoever he or she may be. We need 
to create some sort of an understanding or dialogue, 
so we can discuss these issues, and, hopefully, 
convince them that, at a minimum, the constitution 
of the JNCs is too one-sided now. That's not 
healthy for the citizens of our state, no matter who 
the governor is.” 

Bookman acknowledges it is a legitimate concern 
to be wary of the change in law that took away the 
Bar's direct appointments and gave the governor all 
nine commissioner appointments on judicial nomi- 
nating commissions—though he has seen only qual- 
ity judicial appointments in the First Judicial Circuit, 
where he practices. 

Prior to the statutory change, the Bar appointed 
three attorneys, the governor appointed three citi- 
zens, and those six would select three more. Now, 
the governor appoints all nine, but of those nine, 
four are recommendations from the Bar. 

“The proper remedy—and it would require legis- 
lative action—is to have the statute amended so 
that it goes back to the way it was,” Bookman says. 

Because of the mandatory nature of the Bar, 
Bookman stresses, the Bar is constrained by con- 
stitutional restrictions on what it can lobby for, but 
that doesn’t mean lawyers can’t voice their opin- 
ions. 

“By and large, lawyers grumble, but they don't 
step up and be heard. They go to Tallahassee; they 
make their phone calls; they call their friends; they 
call their legislators. But as a true political force, it’s 
only when a constitutional crisis exists that lawyers 
step up,” Bookman says, giving the example of last 
year’s medical malpractice amendments. 

“We need to be more proactive. The Bar itself 
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“Notwithstanding the fact that the Rules Regulating 
The Florida Bar require us to zealously represent our 
clients, we don't need to be obnoxious, deceitful, 
or unprofessional about it.” 


can't do that, because of the mandatory issue. But 
these are things we need to be cognizant of, and 
we need to get the word out.” 


Changing Florida’s Constitution 

“I’m very concerned about the ease with which 
the Florida Constitution can be amended. My phi- 
losophy is that the governing document should not 
be modified easily. 

“Citizens need to be able to amend the constitu- 
tion for human rights issues, basic fundamental 
rights issues. It does not need to include bullet 
trains, pregnant pigs, classroom size, or minimum 
wage. These are issues that are more properly 
handled by legislative action. 

“The Florida Constitution is somewhat of a sac- 
rosanct document that should be amended only if 
an overwhelming majority wants it to be amended.” 

A Special Board Committee to Study the Florida 
Constitutional Amendment Process was sought by 
Bookman and approved by the Board of Governors 
December 10, 2004. 


Diversity 

“When | graduated from Tulane Law School in 
1971, there were no African-Americans and maybe 
five females in the entire student body. 

“Enrollment in today’s law schools is 50 plus per- 
cent women. African-American and other minority 
percentages are not where they should be. 

“Can we do better? We have to do better. Bot- 
tom line: It’s the right thing to do. In my opinion, if 
you have competent, qualified people competing 
for a position, you need to favor a minority hiring. 

“In this year’s Bar committee appointment pro- 
cess, I’ve stated that I’m very concerned about di- 
versity, and | want to have more minority lawyers 
make application for committees. Because of the 
efforts of President Johnson, myself, and others, | 
am pleased to report that the Bar received a record 
number of woman and minority applications. 

“Everyone must have a stake in the process— 


everybody must be included—and the only way to 
get a stake in the process is to offer an opportu- 


nity.” 


Calming the Rambo-style Lawyers 


Bookman says efforts by the Bar to change the 
public perception must continue; however, what he 
would really like to do is “change the way some 
lawyers practice.” 

“| don’t want to overgeneralize, but some of the 
lawyers, to steal a phrase from Justice Cantero, 
employ Rambo-style, win-at-all-costs attitudes. 

“There are those attorneys with whom you can- 
not deal except in writing. 

“Notwithstanding the fact that the Rules Regu- 
lating The Florida Bar require us to zealously 
represent our clients, we don’t need to be obnox- 
ious, deceitful, or unprofessional about it. 

“Professionalism is the key. Recently, a col- 
league gave me a memento that said, ‘Always be 
the person your dog thinks you are.’ 

“Whether it’s a litigation matter, a real estate 
transaction, contract negotiation, or whatever it is— 
when the ink is dry and it’s all over with, win or 
lose, I'll call the other side and say, ‘It was a plea- 
sure dealing with you.’ To me, that’s what it is all 
about.” 


Keeping Good Bar Staff 

“| want to make sure we are providing compa- 
rable benefits and salaries for our staff. The Bar 
employs excellent and dedicated staff, lawyers 
and nonlawyers alike. | want to make sure we 
retain good, competent, qualified people. 

“While we cannot compete against some other 
employers, we need to be as competitive as pos- 
sible. 

“The Florida Bar is a multimillion-dollar business, 
and we need to review our salaries and benefits 
and make improvements where we can. | do not 
intend to micro manage management, but | think 
we need to look at, institutionally, where we are.” 
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The Life Money Judgment 
Florida Limited— 
For Only Some Purposes 


by Richard H.W. Maloy and Cynthia Lynne 


irtually every lawyer in Florida will tell you 
that the life of a money judgment! in this state 
is 20 years.” Extensive research reveals no 
judicial or scholarly opinion to the contrary; 
but that statement is only partially accurate. Presently 
there is a Florida statute that limits judgment liens to 
20 years,’ and there is a Florida statute that limits “ac- 
tions” on certain judgments to 20 years and other judg- 
ments to five years.* There is, however, no statute or court 
rule that places a time limit on the execution of judg- 
ments. There are district court decisions stating that ex- 
ecutions are limited to 20 years, but they are incorrectly 
decided;’ and there is no Florida Supreme Court deci- 
sion on point. 
This article is an attempt to prove the proposition that 
under present law there is no time limit on which a judg- 
ment in Florida may be executed. 


Three Options of the 
Holder of a Money Judgment 

The holder of a money judgment’ has three options as 
to how to use the judgment. The first option allows the 
judgment-creditor to obtain a lien against the judgment- 
debtor’s real and personal property. We may call this the 
“lien option.” The second option allows the judgment- 
creditor to create a new judgment just prior to the origi- 
nal judgment becoming dormant.’ We may call this the 
“creation option.”* Lastly, the third option allows the judg- 
ment-creditor to execute on the assets of the judgment- 
debtor in order to have the judgment satisfied. We may 
call this last option the “execution option.” 
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By statute, exercise of the lien option and the creation 
option are specifically limited.’ There is, however, no 
statutory nor rule provision specifying within what pe- 
riod of time the execution option must be exercised. 

e The Lien Option 

After a judgment is entered in favor of the judgment- 
creditor against the judgment-debtor, the judgment-credi- 
tor may obtain a lien against the judgment-debtor’s real 
property by recording a certified copy of the judgment in 
the county in which the judgment debtor owns real prop- 
erty;'° and against the judgment-debtor’s personal prop- 
erty by filing a judgment lien certificate! in the office of 
the Department of State." 

Purpose of the Judgment Lien. There are two purposes 
of obtaining a judgment lien, one practical and one statu- 
tory. The practical purpose is to encumber the assets of 
the judgment debtor so that the debtor will not be able 
to alienate those assets. The statutory purpose is to give 
the judgment creditor “the right to proceed against the 
property of the debtor through writ of execution, garnish- 
ment or other judicial process.”'’ It should be noted that 
even though the statute (§55.205(1)), gives the holder of 
a judgment lien the right to proceed “through writ of ex- 
ecution, garnishment, or other judicial process,” it does 
not state that the judgment creditor may not so proceed 
without the judgment lien.'* The statute, moreover, gives 
the judgment-creditor without a lien the right to “pro- 
ceed against the judgment-debtor’s property through 
other judicial process,” and provides that “[s]uch judg- 
ment creditor proceeding by writ of execution acquires a 
lien as of the time of levy and only on the property levied 


es 
way 
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upon.” Thus the statute expressly 
provides for executions without a 
previously acquired lien and creates 
a limited lien for such circumstance. 

Extension of the Judgment Lien. 
The recording of a certified copy of 
a judgment creates a lien upon real 
property in the county of recorda- 
tion for “an initial period of 10 years 
from the date of recording.”’* The 
initial period of 10 years may be 
extended for an additional period of 
10 years, by rerecording a certified 
copy of the judgment prior to the 
running of the 10-year period to- 
gether with an affidavit containing 
the current address of the lien- 
holder.'’ In Florida “no judgment, 
order, or decree of any court shall 
be a lien upon real or personal prop- 
erty within the state after the expi- 
ration of 20 years from the date of 
the entry of such judgment.” In 
order to retain a lien for the maxi- 
mum period of 20 years, the certi- 
fied copy of the judgment must be 
recorded simultaneously with the 
entry of the judgment.'* 

e The Creation Option 

F.S. §95.11 governs the times 
within which “an action on a judg- 
ment” may be commenced.”’ An ac- 
tion on a judgment is a proceeding 
by which the judgment-creditor, be- 
fore the judgment becomes dor- 
mant,”' creates a new judgment” for 
the purpose of taking it to a new ju- 
risdiction, making it a judgment of 
that jurisdiction, and satisfying, at 
least partially, the new judgment 
there in the new jurisdiction.”®> An 
action on a judgment differs from an 
execution of the judgment, in that 
the former creates a new judgment, 
whereas the latter (the execution) is 
a proceeding that seeks to enforce a 
presently existing judgment. The 
time within which an “action on a 
judgment” may be exercised is 
“within 20 years” where the judg- 
ment or decree is of a “court of record 
of this state” and “within five years” 
where the judgment or decree is of a 
“court not of record, of this state or 
of any court of the United States, any 
other state or territory in the United 
States, or a foreign country.””° 

Dormancy. At common law, be- 
cause the law presumed that a judg- 


ment would be satisfied within a 
year and a day of its entry, it became 
dormant on the 366th day.”° The 
Florida Legislature, by limiting “ac- 
tions on judgments” to five and 20 
years,”’ has in effect said that after 
the running of those time periods 
the judgments are “dormant” and 
cannot be used to create new judg- 
ments. 

e The Execution Option 

The purpose of the execution op- 
tion is to collect the money that the 
judgment commands the judgment- 
debtor to pay to the judgment-credi- 
tor. In order to exercise that option, 
the following procedures are re- 
quired: 1) a judgment is entered re- 
quiring the judgment-debtor to pay 
a sum of money to the judgment- 
creditor; 2) the judgment is re- 
corded;”* 3) a writ of execution is 
delivered to the sheriff or marshal” 
by the judgment-creditor;*® 4) the 
sheriff or marshal levies upon as- 
sets of the debtor; 5) the sheriff or 
marshal then sells as much personal 
property and, if need be, the judg- 
ment-debtor’s real property, as has 
been levied upon, in order to satisfy 
the judgment.*! 

There is no statute or court rule 
specifying the time within which an 
execution may be carried into effect. 
In Burshan v. Nat. Union Fire Ins. 
Co., 805 So. 2d 835 (Fla. 4th DCA 
2001), rev. denied, 835 So. 2d 265 
(Fla. 2002), the Fourth District 
Court of Appeal held that that time 
period was 20 years; but that deci- 
sion is incorrect. The court used a 
three-step process in making its de- 
termination. First, it correctly de- 
fined an execution as “a final pro- 
cess to enforce a judgment.” Next, 
relying on F.S. §56.021 and Rule 
1.550(a), it stated that “[w]hen is- 
sued, an execution is valid and ef- 
fective during the life of the judg- 
ment or decision on which it is 
issued.”** From these two correct 
steps it took a quantum leap to find 
that “[a]n execution is thus subject 
to the time limit of §55.081.”** In 
other words, even though the “life 
of a judgment” for execution pur- 
poses has not been explicitly defined 
by statute, the court thought it was 
at liberty to use the “life of a judg- 


22 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2005 


ment lien” (under FS. §55.081) in 
order to fill in the interstice left by 
the legislature when it repealed a 
statute (FS. §55.15) that specifically 
set the time for execution, but failed 
to replace it with another statute.* 
The court so held simply because the 
legislature said in F‘S. §56.021 that 
an execution is valid and effective 
during the “life of the judgment”and 
because the Florida Supreme Court 
said in Rule 1.550(a) that executions 
on judgments shall issue during the 
“life of the judgment.” Neither the 
legislature nor the court has defined 
the “life of the judgment” for execu- 
tion purposes. The courts should not 
speculate on what the legislature 
would do if it chose to act.*® 

In addition to the current lack of 
a statutory limitation on the life of 
the execution option as once existed, 
there is an additional reason why 
the “life of a judicial lien” should not 
be used as the life of the execution 
option. F.S. §55.205(1), without a 
time limitation, allows a judgment- 
creditor to proceed against a judg- 
ment-debtor’s personal property 
without a judgment lien. It provides 
that “[a] judgment-creditor who has 
not acquired a judgment lien as pro- 
vided in §55.202*’ or whose lien has 
lapsed, may nevertheless proceed 
against the judgment debtor’s prop- 
erty through other judicial pro- 
cess.”°6 

That statute, moreover, provides 
that “such judgment-creditor” who 
proceeds by writ of execution “ac- 
quires a lien as of the time of the 
levy [but] only on the property lev- 
ied upon.”*® The statute has received 
only one very limited interpretation, 
not relevant to the present inquiry,*° 
but its intent is clear: In Florida 
there is no need for a judgment to 
be certified in order to acquire a 
judgment lien against personal 
property, for one may be acquired by 
proceeding with a writ of execution; 
and no time limit is placed on the 
procedure. It would be an unwar- 
ranted stretch to argue that such 
legislative work is in any measure 
an indication that the legislature 
intended for the courts to use the 
life of a judgment lien as the life of 
an execution. 
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The Third District Court of Appeal 
also erred in 2001 when it decided 
Marsh v. Patchett, 788 So. 2d 353 
(Fla. 3d DCA 2001). In attempting 
to determine the life of the execu- 
tion option, it used the life of the cre- 
ation option (F.S. §95.11(1)*') and 
cited a 1950 Florida Supreme Court 
decision“* that was based on a stat- 
ute now repealed.** Section 95.11(1) 
does not limit executions because 
executions are not “actions.” Execu- 
tions in Florida have been specifi- 
cally described as 
the act of carrying into effect the final 
judgment or decree of the court and as 
the remedy afforded by law for the en- 
forcement of a judgment. It is not an 
action but, rather, a process in an ac- 
tion and is more accurately defined as a 
writ issued to an officer that directs and 
authorizes the officer to carry into ef- 
fect the judgment of the court.** [empha- 
sis added] 

The authority for the aforemen- 
tioned statement comes from the 
Florida Supreme Court, which said 
that “[a]n execution is a remedy, not 
an action.”* The Supreme Court re- 
peated the same wording in a later 
case.*° 

The Florida Supreme Court has 
further described execution as 
merely the final phases of a case.*’ 

Rule of Civil Procedure 1.050 pro- 

vides that: 
Every action of a civil nature shall be 
deemed commenced when the complaint 
or petition is filed, except that ancillary 
proceedings shall be deemed com- 
menced when the writ is issued or the 
pleading setting forth the claim of the 
party initiating the action is filed.** 


Execution remedies are ancillary 
proceedings. *® 

Between 1844°° and 1967°! 
Florida had a statute that provided 
the plaintiff 
shall be entitled to his execution at any 
time within three years after the rendi- 
tion of any judgment or decree, and upon 
the issue of [his] execution, shall be en- 
titled to renew the same, upon his re- 
turn to the Clerk’s office, of the original 
execution from time to time for 20 years, 
unless the same be sooner satisfied.* 


That statute was construed by the 
Florida Supreme Court in 1950 and 
found to limit the life of an execu- 
tion to 20 years. The court opined 
that “the life span of an execution 
is not more than 20 years, for it may 


Would anyone 
seriously contend that 
a judgment dissolving 

a marriage or 

declaring the rights 


and liabilities of parties 


to a justiciable issue 
terminated at the 
end of 20 years? 


be revived or reanimated from time 
to time only within that period. 
There is no provision for lengthen- 
ing it, but only for shortening it if it 
be sooner satisfied.” 

That statute was repealed in 
1967,°° and no statute or rule has 
replaced it.*’ The legislature must 
have known that the statute it was 
repealing had been interpreted to 
place a 20-year lifetime on execu- 
tions.** It repealed that statute and 
to this day has not replaced it with 
a statute or court rule limiting the 
time within which the execution 
option must be exercised. The courts 
are not permitted to judicially en- 
act a statute about which the legis- 
lature has clearly spoken, even by 
its inaction.” 


Nonmoney Judgments 

There is no reason apparent for 
the courts to use the life of other 
judgment options to fill in the in- 
terstice left by the Florida Legisla- 
ture. Why must there be a time 
limit on the effectiveness of a judg- 
ment? Would anyone seriously con- 
tend that a judgment dissolving a 
marriage, imposing an injunction,” 
or declaring the rights and liabili- 
ties of parties to a justiciable issue 
terminated at the end of 20 years? 
Why then should there be a limit 
on the time within which a money 
judgment may be satisfied? Why 
after five or 20 years is the judg- 
ment-debtor suddenly absolved of 
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liability to the judgment creditor? 


Conclusion 

The holder of a judgment (a judg- 
ment-creditor) has three options as 
to how it may use the judgment in 
Florida. It may obtain a lien (reveal- 
ing the judgment) against the judg- 
ment-debtor’s property; it may cre- 
ate a new judgment for the purpose 
of taking the judgment to another 
place for the satisfaction of the origi- 
nal judgment; and lastly, it may ex- 
ecute on the judgment-debtor’s 
property in order to satisfy the judg- 
ment. There are statutory limita- 
tions on the time within which the 
first two options may be exercised. 
There is no statutory nor rule limi- 
tation on the time within which the 
third option may be exercised, and 
the Florida Supreme Court has not 
spoken about the subject except at 
a time when there was a governing 
statute as to executions which has 
since been repealed, and not re- 
placed. Two district courts of appeal 
have ruled on the matter, but their 
decisions are flawed. One used the 
time limitation of the first option 
and the other used the time limita- 
tion of the second option—and cited 
the Supreme Court decision that 
relied upon the repealed and 
unreplaced statute. 

The three options available to the 
holder of a judgment pertain to en- 
tirely different functions, and the 
time limitation applicable to one 
should not be used as a time limita- 
tion for another. If there must be a 
time limitation on the third (execu- 
tion) option, and that is subject to 
some question,*' the legislature 
must enact a statute, either replac- 
ing the repealed statute (FS. §55.15) 
or amending F‘S. §56.021 to define 
its term “life of the judgment.” In the 
interim, it is not unreasonable to 
assume that a judgment entered by 
a Florida court may be executed 
upon at any time the judgment- 
creditor can locate assets of the 
judgment-debtor; and that a judg- 
ment entered by a foreign court may 
be the cause of action for a new judg- 
ment in this state whenever the 
holder of that judgment wishes to 
domesticate it here. O 
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1 A money judgment requires that the 
defendant (judgment-debtor) pay a cer- 
tain amount of money to the plaintiff 
(judgment-creditor). 

2 Even the courts of Georgia believe 
that. See Georgia Dept. of Human Re- 
sources v. Deason, 520 S.E. 2d 712, 716 
(Ga. Ct. App. 1999). 

3 Fia. Stat. §55.081 (2005). 

4 Fra. Star. §95.11(1), (2) (2005). See 
Viggio v. Wood, 101 So. 2d 922, 924 (Fla. 
3d D.C.A. 1958) (dictum). 

5 See infra text accompanying notes 
32-49. 

6 The holder of a money judgment is 
called the “judgment-creditor” and the 
opposite party is the “judgment-debtor.” 

7 See infra text accompanying notes 
26 and 27 regarding dormancy. 

8 The word “creation” is used rather 
than “revival,” “renewal,” or “extension” 
to stress the point that the judgment- 
creditor creates a new judgment, rather 
than breathing life into an existing 
judgment. See infra text accompanying 
notes 20-25. The judgment lien may be 
“extended” (see infra text accompany- 
ing notes 16-19), but the judgment it- 
self, is replaced by a new judgment. 

® See Fia. Stat. §55.081 (2005) (lien 
option); Fia. Strat. §95.11(1), (2) (2005) 
(creation option). 

0 See Fia. Stat. §55.10(1) (2005). 

1 See Fia. Star. §55.203 (2005). 

2 See Fa. Stat. §55.202(2)(a) (2005). 

18 See Fia. Start. §55.205(1) (2005). 

4 At least the sheriff of Broward 
County has executed on assets of a judg- 
ment-debtor without there being a lien 
on the property. See Eastman Kodak Co. 
v. Deerprint Corp., Case No. 88-25053 
CN, in the Circuit Court of the 17th Ju- 
dicial Circuit in and for Broward 
County, Florida, in which the judgment 
lien expired due to failure to rerecord, 
yet the sheriff levied upon the judg- 
ment-debtor’s property. 

15 Fra. Stat. §55.205(1). 

6 Fia. Star. §55.10(1) (2005). 

1 See Fia. Stat. §55.10(2) (2005). By 
custom in some counties an affidavit is 
not required if the address of the lien- 
holder is on the face of the judgment. 

8 Fria. Star. §55.081 (2005). 

19 See Fia. Star. §55.10(2) (2005). That 
statute incorrectly states that an exten- 
sion of the lien may be further ex- 
tended, but the following sets of dates 
reveal that the extension of the lien 
may never be further extended because 
Fa. Stat. §55.081 places a limit of 20 
years on the life of the judgment lien. 

1/15/2000 Judgment 1/15/2000 Judgment 

entered entered 

1/20/2000 Judgment 1/15/2000 Judgment 

recorded recorded 

1/18/2010 Judgment 1/13/2010 Judgment 

rerecorded rerecorded 

1/19/2010 10-year 1/14/2010 10-year 

period ends period ends 

1/14/2020 20-year 1/14/2020 20-year 

period ends period ends 
Under the first set of dates the judg- 
ment lien would exist five days less 
than under the second set of dates be- 


The three options 


available to the holder 


of a judgment pertain 
to entirely different 


functions, and the time 
limitation applicable to 


one should not be 
used as atime 
limitation for another. 


cause the judgment was recorded five 
days after the entry of the judgment, 
whereas under the second set of dates 
the judgment was recorded simulta- 
neously with the entry of the judgment. 
Under the second set of dates the judg- 
ment lien exists for the full 20-year 
period only because the judgment was 
recorded simultaneously with the en- 
try of the judgment. 

20 This is similar to, but different than, 
proceeding by the writ of scire facias 
which was a common law remedy for 
the revival of a dormant judgment, 
though no longer recognized in Florida. 
See Fia. R. Civ. P. 1.100(d). The Florida 
Supreme Court in Massey v. Pineapple 
Orange Co., 100 So. 170, 171 (Fla. 1924), 
indicated that proceeding by scire fa- 
cias might be an “action,” but the court 
later, in B.A. Lott, Inc. v. Padgett, 14 So. 
667, 669 (Fla. 1943), described it as “not 
a new action but... only a step in the 
original cause of a remedial nature to 
effectuate the lien already in existence.” 
Hence it held that the then seven-year 
statute of limitations of §95.11(1) was 
inapplicable. See id. 

21 See infra text accompanying notes 
26 and 27 regarding dormancy. The 
statute (§95.11) does not specify the act 
from which the limitation period begins 
to run, but the Florida Supreme Court 
has stated that it begins to run from 
the date the judgment is “entered.” See 
Calhoun v. Pearson, 49 So. 2d 603, 604 
(Fla. 1951). In Marsh v. Patchett, 788 
So. 2d 353, 354 (Fla. 3d D.C.A. 2001), 
the judgment-creditor filed on the last 
day of the 20th year. 

22 A procedure known as “domesticat- 
ing” the judgment. See Watkins v. 
Conway, 385 U.S. 188, 190 n.2 (1966). 

23 See Burshan v. Nat'l. Union Fire Ins. 
Co., 805 So. 2d 835, 841 (Fla. 4th D.C.A. 
2001), in which it was said that “[t]he 
main purpose of an action on a judg- 
ment is to obtain a new judgment which 
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will facilitate the ultimate goal of se- 
curing satisfaction of the original cause 
of action,” it being remembered that 
judgments are causes of action for the 
enforcement of what they order. Id. The 
following cases are examples of domes- 
tication: In Nadd v. Le Credit Lyonnais, 
S.A., 804 So. 2d 1226, 1227 (Fla. 2001), 
a French bank sought to enforce French 
judgments in Florida. In Michael v. Val- 
ley Trucking Co., Inc., 832 So. 2d 213, 
214 (Fla. 4th D.C.A. 2002), the plaintiff 
sought to domesticate a federal judg- 
ment into a Florida state judgment. In 
New York Dept. of Taxation v. Patafio, 
829 So. 2d 314, 315 (Fla. 5th DCA 2002), 
the plaintiff sought to enforce New York 
tax warrants in Florida. 

24 Stat. §95.11(1). There is no leg- 
islative history concerning the enact- 
ment of Florida’s first statute of limi- 
tations in 1872, or any of its 
modifications. 

25 Bia. Stat. §95.11(2). 

26 See Massey v. Pineapple Orange Co., 
100 So. 170, 172 (Fla. 1924); Burshan, 
805 So. 2d at 841. 

27 See supra text accompanying notes 
24, 25. 

28 Fa. R. Civ. P. 1.550(a). 

°° The marshal is almost the federal 
counterpart of the sheriff. 

30 Fa. R. Civ. P. 1.570(a) provides that 
“[flinal process to enforce a judgment 
solely for the payment of money shall 
be by execution, writ of garnishment, 
or other appropriate process or proceed- 
ings.” R. Civ. P. 1.570(a). 

31 Fia. Stat. §56.061.The sale must be 
completed during the 20-year life of the 
lien. Betaco, Inc. v. Countrywide Home 
Loans, Inc. , 752 So. 2d 696, 697 (Fla. 2d 
D.C.A. 2000). 

82 Burshan, 805 So. 2d at 839. 

34 Td. 

35 See infra text accompanying notes 
50-59, dealing with the repeal of FLa. 
Srar. §55.15. An interesting but unan- 
swered query: Would the failure to re- 
place a repealed specific statutory pro- 
vision rejuvenate the common law rule 
of a year and a day? See supra text 
accompanying note 26. 

36 State v. Dugan, 685 So. 2d 1210, 
1212 (Fla. 1996). 

37 Fria. Star. §55.202 deals with liens 
on personal property. 

38 See Fa. Star. §55.205(1). 

40 A US. magistrate in School Board 
of Broward County v. J.V. Construction 
Corp., No. 03 60005 CIV MOR/GAR, 
2004 WL 1304058 at 18 (S.D. Fla. Apr. 
23, 2004), found that because of Fia. 
Star. §55.205(1), unpaid subcontractors, 
laborers, materialmen, and/or suppliers 
may have some legal interest in an in- 
terpleaded res even though they did not 
have a lien. 

“| See supra text accompanying notes 
20-25. 

” Young v. McKenzie, 46 So. 2d 184 
(Fla. 1950). 

48 See infra note 56. 


“424A Jur. 2p Executions §1 
(2005). This conforms to the law of the 
nation generally. See 30 Am. Jur. 2p Ex- 
ecutions and Enforcement of Judg- 
ments, §6 (2005), in which it was stated: 
“It has been said that a motion to en- 
force a judgment at law is neither an 
action nor a special proceeding already 
commenced.” See a similar conclusion 
regarding proceedings in aid of execu- 
tion. Id. at §648. 

*® Massey v. Florida Pineapple Orange 
Co., 100 So. 170, 171 (Fla. 1924). It is 
true that the Supreme Court continued 
with the following words: “and no action 
is necessary to obtain it except when a 
judgment becomes dormant, then, so far 
as the proceeding by scire facias is an 
action, the judgment may be revived so 
that execution under the statute may 
issue thereon. The proceeding is not 
original but a continuation of the former 
action.” Jd. The court, however, clarified 
that statement in B.A. Lott, Inc. v. 
Padgett, 14 So. 667, 669 (Fla. 1943), 
when it held that the scire facias pro- 
ceeding is not a new and independent 
action governed by §95.11(1) (2005). 

46 McCallum v. Gornto, 174 So. 2d 24, 
25 (Fla. 1937). The Fourth District 
Court of Appeal in Theodorou v. 
Burling, 438 So. 2d 400, 402 (Fla. 4th 
D.C.A. 1983), opined that “it would ap- 
pear ... that the word ‘action’ is, for all 
intents and purposes . . . synonymous 
with the word ‘case’ used in the Medi- 
cal Medication Act.” The Fourth District 
also said that the word “action” as used 
in Rule of Civil Procedure 1.420(a)(1) 
denotes “an entire controversy.” See 
Edmonson v. Green, 755 So. 2d 701, 704 
(Fla. 4th D.C.A. 1999). 

47 The court in McGurn v. Scott, 596 
So. 2d 1042, 1043 (Fla. 1992), said that 
“lilt is well settled that a judgment at- 
tains the degree of finality necessary 
to support an appeal when it adjudi- 
cates the merits of the cause and dis- 
poses of the action between the parties, 
leaving no judicial labor to be done ex- 
cept the execution of the judgment.” See 
also First Dev., Inc. v. Bemaor, 449 So. 
2d 290, 290 (Fla. 3d D.C.A. 1983) (hold- 
ing that a writ of execution was merely 
a proceeding “in relation to the judg- 
ment”). 

48 Fa. R. Civ. P. 1.050. 

49 See Burdines, Inc. v. Drennon, 97 So. 
2d 259, 260 (Fla. 1957) (applying cer- 
tain property to the satisfaction of the 
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judgment); Green v. Ry. Exp. Agency, 96 
So. 2d 790, 791 (Fla. 1957) (involving a 
motion for an injunction to prevent the 
sale of levied property); Biscayne Re- 
alty & Ins. Co. v. Ostend Realty Co., 148 
So. 560, 563 (Fla. 1933) (by dictum de- 
scribing a creditor’s bill as ancillary to 
the original pleading); Logan v. Logan, 
22 Fla. 561, 564 (1886), (describing a 
creditor’s bill as ancillary to the main 
suit); Williams Management Enter., Inc. 
v. Buonauro, 489 So. 2d 160, 167 (Fla. 
5th D.C.A. 1986) (describing 
postjudgment garnishment and attach- 
ment as ancillary legal remedies); 
Hamilton v. Hanks, 309 So. 2d 229, 230 
(Fla. 4th D.C.A. 1975) (describing 
postjudgment garnishment as ancil- 
lary), overruled by 5661 N. Dixie H’way, 
Inc. v. Capital Bank, 658 So. 2d 1037, 
1038 (Fla. 4th D.C.A. 1995); Olin’s Rent- 
A-Car Systems, Inc. v. Avis Rental Car 
Systems of Fla., Inc., 185 So. 2d 434, 
434 (Fla. 3d D.C.A. 1963) (involving dis- 
covery in aid of execution). 

50 See Young v. McKenzie, 46 So. 2d 
184, 185 (Fla. 1950) (citing Fia. Star. 
§55.15 (1941) now repealed). 

51 Law of 1941, §55.15 repealed by Law 
of 1967, $56.02, c. 67-254, §44, eff. June 
26, 1967. 

52 The statute was once numbered 
§2817 of the Revised General Statutes, 
and later renumbered $55.15. 

53 Young, 46 So. 2d at 185 (quoting Fa. 
Start. §55.15). 

54 See id. at 184-46. 

55 Td. at 186. 

56 Law of 1967, §56.02, c.67-254, §44. 
eff. June 26, 1967. There is no legisla- 
tive history revealing the reasons for 
its repeal. 

57 Fia. Stat. §56.021 provides that 
when issued, an execution is valid and 
effective during the life of the judgment 
or decree on which it is issued. See 
Betaco, Inc. v. Countrywide Home 
Loans, Inc., 752 So. 2d 696, 697 (Fla. 2d 
D.C.A. 2000). Fia. R. Civ. P. 1.550(a) 
provides that “[e]xecutions on judg- 
ments shall issue during the life of the 
judgment.” Neither the statute nor the 
rule, however, define the “life” of the 
judgment. 

58 The Florida Supreme Court has re- 
cently opined that: “the legislature is 
presumed to know the judicial construc- 
tion of a law when enacting a new ver- 
sion of that law.” City of Hollywood v. 
Lombardi, 770 So. 2d 1196, 1202 (Fla. 
2000) (citing Brannon v. Tampa Tri- 
bune, 711 So. 2d 97, 100 (Fla. 1st 
D.C.A.1998). The legislature did not en- 
act a new version of §55.15; it left it 
repealed without replacement. 

59 Nationwide Mut. Fire Ins. Co. v. 
Southeast Diagnostics, Inc., 766 So. 2d 
229, 231 (Fla. 4th D.C.A. 2000). 
6° Tt would seem that the life of an in- 
junction is for a time that is “reason- 
able” under the circumstances of the 
case. See Advantage Digital Sys., Inc. 
v. Digital Imaging Serv., Inc., 870 So. 
2d 111, 115 (Fla. 3d D.C.A. 2003). 

61 See supra text accompanying note 60. 
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EVIDENCE SUFFICIENCY 
AND ERROR 
CRIMINAL CASES 


by Richard J. Sanders 


he Due Process Clause protects the accused 
against conviction except upon proof beyond a 
reasonable doubt of every fact necessary to 
constitute the crime with which he is charged.”! 
Given this, it may seem that any conviction based on 
insufficient evidence is a denial of due process.” Yet, un- 
der current Florida law, the following hypothetical opin- 
ion is possible: 
Defendant, a mildly retarded and illiterate immigrant who 
speaks no English, was convicted of first degree murder and 
sentenced to life. He claims the evidence was insufficient to 
prove the offense. We agree. Unfortunately, the issue was not 


preserved. We must affirm, without prejudice to Defendant’s 
right to seek post-conviction relief. 


The author has never seen such an opinion, in Florida 
or elsewhere. Such an opinion would be possible under 
FB. v. State, 852 So. 2d 226 (Fla. 2003), in which the 
Florida Supreme Court resolved a conflict in the district 
courts and held it was not fundamental error to convict 
a defendant of grand theft even though the state did not 
prove the value of the stolen property. The court also 
adopted a general rule for determining when unpreserved 
evidence sufficiency issues constitute fundamental er- 
ror. The court said sufficiency issues are fundamental 
error in some circumstances but not others. 

This article concludes: 1) The test the court adopted 
for fundamental error in FB. is unclear; 2) whatever that 
test, the logic used to justify it is flawed; and 3) as long 
as Fla. R. Crim. P. 3.380(c) allows sufficiency issues to be 
initially raised within 10 days of the discharge of the 
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jury, there is no reason to require such issues to be pre- 
served. The only reason to require preservation is to give 
the state a chance to cure the evidence deficiency. But 
the state cannot cure a deficiency raised under Rule 
3.380(c). Further, defense counsel’s failure to raise a 
meritorious sufficiency issue in a Rule 3.380(c) motion 
constitutes ineffective assistance of counsel, plain on the 
face of the record. 

Thus, there is no justification for failing to address 
unpreserved evidence sufficiency issues on direct appeal. 
Further, such failure is inefficient because it does not 
resolve the issue but rather merely channels it to 
postconviction proceedings. Finally, it is unfair because 
the defendant generally will be forced to recognize and 
raise the issue in a postconviction motion, often while 
remaining incarcerated for a crime the state did not 
prove. The article concludes with a suggested rule change 
to handle this problem. 


The F.B. Decision 

The precise issue in FB. had arisen before. The Florida 
Supreme Court issued conflicting decisions on point in 
1974, State v. Barber, 301 So. 2d 7, 10 (Fla. 1974), and 
Negron v. State, 306 So. 2d 104, 108 (Fla. 1974). The dis- 
trict courts also disagreed on the issue, both for theft 
offenses and for evidence sufficiency issues in general.* 

In Barber, the court affirmed a grand theft conviction 
because the value issue was not preserved, further not- 
ing the issue could be raised as an ineffective assistance 
of counsel claim under Rule 3.850.* In Negron, the court 


(without citing Barber) held the fail- 
ure to prove value was fundamental 
error and reduced a grand theft con- 
viction to one for petit theft.° The 
FB. court reaffirmed Barber and 
“hlelld the insufficiency of the evi- 
dence to prove one element of a 
crime does not constitute fundamen- 
tal error.”® 

In F-B., the court began by noting 
the preservation rule promotes 
three goals: 1) it gives the trial court 
an opportunity to correct the error; 
2) it prevents the “[djelay and an 
unnecessary use of the appellate 
process [that] result from a failure 
to cure early that which 
must be cured eventu- 
ally”; and 3) it “pre- 
vents counsel from al- 
lowing errors... to go 
unchallenged and later 
using the error to a 
client’s tactical advan- 
tage.”’ The court then 
quoted from prior cases 
that defined funda- 
mental error as an er- 
ror that “reach[es] 
down into the validity 
of the trial itself to the 
extent that a verdict of 
guilty could not have 
been obtained without 
... the alleged error,” or 
“goes to the foundation 
of the case .. . and is 
equivalent to a denial 
of due process.”* 

Turning to the suffi- 
ciency issue at hand, 
the court stated: 

[T]he interests of justice 

are better served by applying [the pres- 
ervation] rule .... Any technical defi- 
ciency in proof may be readily ad- 
dressed[,] thus allowing the State to 
correct the error, if indeed it is correct- 
able, before the trial concludes. 

The deferential standard of review 
appellate courts apply to claims of in- 
sufficiency of the evidence—i.e., 
whether, after all conflicts in the evi- 
dence and all reasonable inferences 
therefrom have been resolved in favor 
of the [State], there is substantial, com- 
petent evidence to support the verdict . 
. —further supports our holding....In 
light of this standard of review and the 
interests the [preservation] rule serves, 
we hold that, with two exceptions, a de- 


fendant must preserve a [sufficiency] 
claim.° 


The first exception was death pen- 
alty cases: Rule 9.140(i) of the 
Florida Rules of Criminal Procedure 
requires judicial review of evidence 
sufficiency, even if the issue is 
unpreserved. The second exception 
was “when the evidence is insuffi- 
cient to show that a crime was com- 
mitted at all”: If the evidence is “to- 
tally insufficient as a matter of law 
to establish the commission of a 
crime,” such “complete failure of the 
evidence” is fundamental 
Finally, the court cited with ap- 
proval district court cases that had 
adopted the following test for fun- 


damental error in evidence suffi- 
ciency issues: “when the facts affir- 
matively proven by the State sim- 
ply do not constitute the charged 
offense as a matter of law’; 
“[clonviction of a crime which did 
not take place”; and “defendant’s 
conduct did not constitute the crime 
of which he was convicted.”" 

There are several problems with 
the reasoning of 


Analysis of F.B. 

© What is the exception to the pres- 
ervation rule? 

The FB. court stated several for- 


mulations for the rule it adopted. 
Presumably, they are meant to be 
synonymous. It is not clear that they 
are. 

We may divide sufficiency issues 
into three categories: positive insuf- 
ficiency; negative insufficiency; and 
identity insufficiency. Positive insuf- 
ficiency means the evidence affirma- 
tively proves the offense did not oc- 
cur; for example, the charge is 
possession of cocaine but the undis- 
puted evidence shows the substance 
was heroin. Negative insufficiency 
means there is no record evidence 
to fully prove the offense but the 

evidence does not 
affirmatively dis- 
prove it; an ex- 
ample here would 
be a grand theft 
conviction in which 
the state presented 
no evidence at all as 
to the value of the 
stolen property. 
Identity insuffi- 
ciency means the 
evidence proves the 
offense occurred 
but does not prove 
the defendant com- 
mitted it. The for- 
mulations in FB. 
conflict regarding 
what type(s) of in- 
sufficiency consti- 
tute fundamental 
error: 

1) “(T]he insuffi- 
ciency of the evi- 
dence to prove one 
element of a crime 

does not constitute fundamental er- 
ror”: This formulation indicates 
negative insufficiency, at least as to 
a single element, will never amount 
to fundamental error. But this only 
tells us what fundamental error is 
not; it does not tell us what it is. 
Must the evidence be insufficient to 
prove two elements? Is two-element 
failure always fundamental error or 
does the preservation rule still ap- 
ply in some such cases? And what is 
“one element” here? Is identity an 
element? 

This formulation, read in light of 
the actual issue in FB., may adopt 
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an “included offense” logic: The 
state proved F.B. committed a theft 
offense, but failed to prove the ad- 
ditional element of value that 
would elevate the degree of the of- 
fense. But this formulation does 
not expressly contain such an “in- 
cluded offense” limitation. Rather, 
it adopts a blanket rule. But what 
if the unproven element is the de- 
fining element of the offense, so 
that the proven elements do not 
constitute a crime at all? 
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2) “[T]he evidence is insufficient 
to show that a crime was commit- 
ted at all”: This formulation may 
answer the question just raised. 
If the failure to prove one ele- 
ment means the state failed to 
prove “a crime was committed at 
all,” this is fundamental error. 
But what if the evidence is suffi- 
cient to prove a crime, but not the 
crime of which the defendant was 
convicted? And what if the evi- 
dence was sufficient to prove the 
crime of conviction but insuffi- 
cient to prove identity? 

3) “[A] crime totally unsupported 
by evidence”; “[a] complete failure of 
the evidence”: Is there some distinc- 
tion here between “totally unsup- 
ported” (or “complete failure”) and 
“supported by some evidence but not 
enough to prove beyond reasonable 
doubt”? And what does “totally un- 
supported” mean? The state always 
produces some evidence to support 
a charge. Similarly, what is “a com- 
plete failure”? Failure to prove 
what? One element? Every element? 
Identity? 

Strictly speaking, this third for- 
mulation makes no sense. And how 
does this relate to the first formula- 
tion? If one element of the offense 
is totally unsupported by evidence, 
if there is a complete failure of evi- 
dence as to that element, is this fun- 
damental error? Or does the “one 
element” rule in the first formula- 
tion control? 

4) “[T]he facts affirmatively 
proven ... do not constitute the 
charged offense as a matter of law”: 
This formulation may adopt a posi- 
tive insufficiency test: fundamen- 
tal error occurs only if the evidence 
affirmatively disproves the of- 
fense. But what if the evidence 
both disproves that offense and 
proves an uncharged offense? 
Would this formulation or the sec- 
ond formulation control? The evi- 
dence affirmatively disproves the 
offense of which the defendant was 
convicted but is not “insufficient to 
show that a crime was committed 
at all”; would this be fundamental 
error? 

5) “(ClJonviction of a crime which 
did not take place”: This formulation 
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also may adopt a positive insuffi- 
ciency standard. How can we know 
the crime “did not take place” un- 
less the evidence affirmatively dis- 
proves it? And what if it is clear the 
crime took place but there is no evi- 
dence the defendant committed it? 
Is this fundamental error? 

6) “[DJefendant’s conduct did not 
constitute the crime of which he 
was convicted”: This formulation 
may answer some of these ques- 
tions. It is not enough to prove the 
defendant committed a crime; the 
evidence must prove he commit- 
ted “the crime of which he was 
convicted.” But how does this re- 
late to the first formulation? If the 
evidence is “insufficient to prove 
one element,” isn’t it insufficient 
to prove “the crime of which he was 
convicted”? Or does the apparent 
emphasis on the defendant’s con- 
duct mean that only insufficiencies 
in the actus reus element of the of- 
fense (as opposed to the mens rea 
and “attendant circumstances” el- 
ements”) can be fundamental er- 
ror? 

In sum, the scope of the rule the 
court adopted is unclear.* 

¢ Why is preservation required at 
all, and why in some cases but not 
others? 

The FB. court said “the interests 
of justice are better served by” re- 
quiring preservation of sufficiency 
issues because this gives the state 
a chance to “correct the error.” As 
support for this conclusion, the court 
noted “the interests the [preserva- 
tion] rule serves” and “[t]he defer- 
ential standard of review appellate 
courts apply to [sufficiency] 
claims.” The court’s reasoning here 
is flawed. 

“The deferential standard of re- 
view” does not explain result in FB. 
That standard is deferential to the 
state, to affirming convictions; even 
preserved sufficiency issues rarely 
succeed. Sufficiency issues raise 
pure questions of law. The record is 
read in a light most favorable to the 
state. The evidentiary record on ap- 
peal will be the same, regardless of 
whether there was an acquittal mo- 
tion.'© How does the deferential 
standard of review explain the pres- 
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ervation requirement? And why 
doesn’t that deferential standard 
require preservation in the 
exception(s) allowed in F-B.? 

This leaves us with two possible 
bases for the F-B. rule requiring 
preservation in some circumstances: 
1) the state should be given a chance 
to “correct the error,” and 2) “the in- 
terests the preservation rule 
serves.” But these bases do not sup- 
port the reasoning of FB. either. 

The primary reason the F:B. court 
gave for requiring preservation was 
to give the state a chance to correct 
the evidence sufficiency error. This 
logic has some weight. It is troubling 
if guilty defendants walk free be- 
cause the state fails to produce 
available evidence, when the state 
was not notified of the evidentiary 
defect by a proper motion. 

This logic is destroyed by Rule 
3.380(c), which allows acquittal 
motions to be made after the jury is 
discharged. A sufficiency issue “may 
be raised for the first time” under 
this rule because this “further[s] the 
interests of justice [by] provid[ing} 
a procedural mechanism through 
which a substantive error can be 
corrected[,] thus promot[ing] judi- 
cial economy.”"’ 

The state has no chance to correct 
the evidentiary error under Rule 
3.380(c). If the interests of justice 
and judicial economy are promoted 
by allowing trial courts to consider 
sufficiency issues for the first time 
in post-trial motions, these same 
interests would be equally served by 
recognizing such issues as funda- 
mental error on appeal. Justice has 
no interest in affirming convictions 
based on insufficient evidence. As to 
judicial economy, it is true the grant- 
ing of post-trial acquittal motions 
may eliminate the need for appeals. 
But this is true only if the acquittal 
motion resolves the whole case; other 
convictions, sufficiently supported by 
evidence, will still be appealed. Fur- 
ther, Rule 3.380(c) only eliminates the 
need for defense appeals; the state can 
appeal the granting of such motions." 
Finally, as discussed below, judicial 
economy is not served by refusing to 
address an unpreserved sufficiency 
issue on direct appeal, only to see it 


reemerge (as an ineffective assistance 
of counsel claim) in postconviction 
proceedings. 

And why is the state not given the 
chance to correct the error under the 
exception?” 

Thus, the “correct the error” logic 
does not support the rule adopted 
in FB. 

The other interests served by the 
preservation rule do not explain F’B. 
either, again at least as long as Rule 
3.380(c) remains unchanged. As 
noted above, the court in FB. iden- 
tified three such interests.”! To the 
extent these interests intertwine, 
the preservation rule is designed to 
prevent the ace-in-the-hole strategy: 
counsel’s “attempting to gain a tac- 
tical advantage by failing to chal- 
lenge errors and then seeking a sec- 
ond trial if the first decision is 
adverse.”” The law cannot condone 
this strategy, particularly if the cli- 
ent approved it. If the client ap- 
proved, the preservation rule re- 
quires him to live with the 
consequences. 

If the client did not approve the 
strategy, the issue becomes murkier. 
The client retained the lawyer to 
provide competent and professional 
representation. Deliberately allow- 
ing serious error to occur is neither, 
particularly because: 1) appellate 
reversal is rarely guaranteed; 2) the 
appeal may cost the client money, 
as may a retrial after a successful 
appeal; and 3) the client may suffer 
serious consequences during the 
delay between unfavorable verdict 
and appellate reversal. Strict appli- 
cation of the preservation rule here 
requires clients to suffer the conse- 
quences of a questionable trial strat- 
egy they did not approve and may 
have rejected, had they been in- 
formed of it. 

When there is no strategy, when 
the failure to preserve is mere at- 
torney error, the issue becomes 
murkier still, particularly when the 
client in a no-strategy case is a 
criminal defendant. Unlike other 
litigants, criminal defendants have 
a constitutional right to effective 
assistance of counsel. The reliance 
in FB. on the general interests 
served by the preservation rule 
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must be assessed against this back- 
drop. 

We will return to these general 
interests served by the preservation 
rule after discussing another signifi- 
cant ramification of the fact that 
Rule 3.380(c) allows post-verdict 
motions for acquittal: The failure to 
file a meritorious motion under that 
rule would constitute ineffective as- 
sistance of counsel. 


Unpreserved Sufficiency 
Issues and Ineffective 
Assistance of Counsel 

In Barber, the Florida Supreme 
Court said unpreserved sufficiency 
issues could not be raised on direct 
appeal as ineffective assistance 
claims because Rule 3.850 provided 
an adequate remedy.” It has now 
been recognized that ineffective as- 
sistance claims may be raised on 
direct appeal if “the ineffectiveness 
is apparent on the face of the record 
and it would be a waste of judicial 
resources to require the trial court 
to address the issue.” 

There are two components to an 
ineffective assistance claim: defi- 
cient performance (which asks 
whether counsel’s tactics were rea- 
sonable under the circumstances) 
and prejudice.” The cases recognize 
that an ineffectiveness claim (raised 
in a postconviction motion) may be 
based on counsel’s failure to pre- 
serve a valid evidence sufficiency 
issue.”° Even without this precedent, 
it is clear that failure to raise a valid 
sufficiency claim in a Rule 3.380(c) 
motion constitutes ineffectiveness 
plain on the face of the record. 

Deficient performance is apparent 
from the face of the record if the 
court cannot “determine that in any 
way the defense counsel’s failure to 
object was a strategic move.””’ There 
is no valid strategic reason for fail- 
ing to file a Rule 3.380(c) motion.” 
The state cannot cure the evidence 
deficiency at that time. The preju- 
dice is equally clear. The remedy is 
outright acquittal. There is no down- 
side risk. Thus, if it is clear from the 
record on direct appeal that the 
state failed to prove its case, defense 
counsel would have to be found in- 
effective if he failed to preserve the 


sufficiency issue in a Rule 3.380(c) 
motion.”® 


Conclusion 

Recognizing all this, it is clear the 
other general interests served by the 
preservation rule do not support the 
conclusion in F'B. Failing to file a 
Rule 3.380(c) motion is not an ace- 
in-the-hole strategy.*° Neither the 
trial court nor the state can correct 
the error. As to promoting judicial 
economy and efficiency, the FB. rule 
only causes “[djelay and an unnec- 
essary use of the [postconviction] 
process resulting] from a failure to 
cure early that which must be cured 
eventually.”*! 

Moreover, defendants, the only trial 
participants not expected to know 
what evidence is needed to prove an 
offense are the only ones who suffer 
from the delay. They may spend more 
time in prison before the error is cor- 
rected.*” Generally, they will have to 
correct the error themselves. This 
means, first, they have to know there 
is an error. Then they will have to 
learn how to prepare a proper Rule 
3.850 motion and, assuming they can 
do so, they will probably find their 
motions sitting in a pile of such mo- 
tions in the trial court’s chambers, 
awaiting resolution. 

Of course, all this assumes the 
sufficiency issue has merit. Perhaps 
the court in FB. was concerned that 
a blanket fundamental error rule 
will encourage the raising of more 
unpreserved issues, thus increasing 
appellate courts’ workloads. Such 
concerns are unfounded, particu- 
larly if we have a rule that recog- 
nizes fundamental error in some cir- 
cumstances. 

Appeals from criminal convictions 
are virtually automatic already. Suf- 
ficiency issues are not raised that 
often; extra judicial labor would be 
needed only in those rare cases 
where there is a serious sufficiency 
issue that was not raised at trial. In 
those rare cases, appellate counsel 
will no doubt argue the issue is one 
of fundamental error under FB. In 
addressing this issue, the appellate 
court will probably form at least a 
preliminary opinion of the merits of 
the issue; we have to know what kind 


of insufficiency we are dealing with 
to determine whether it fails within 
the F'B. exception. Since sufficiency 
issues tend to be relatively simple, 
judicial economy would be best 
served by recognizing a blanket fun- 
damental error doctrine in this con- 
text. This would allow appellate 
courts to go right to the merits witi- 
out being detoured into the issue of 
the scope of the F'B. exception. 
Conversely, the preservation rule 


increases courts’ workload at another 
point: motions for postconviction re- 
lief, based on trial counsel’s ineffec- 
tiveness. 

Addressing unpreserved sufficien- 
cy issues on direct appeal is the most 
judicially economical way to handle 
the problem. Requiring preservation 
of sufficiency issues does not advance 
the goal of judicial economy, and may 
in fact hinder it. 

In sum, there is no reason for re- 
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quiring preservation in this context. 
Whether we consider the issue as 
fundamental error or ineffective- 
ness plain on the record is a matter 
of semantics.** 


A Possible Solution 

This leaves us with the problem 
of guilty defendants going free be- 
cause the state, through simple 
oversight, failed to produce avail- 
able evidence to cure deficiencies in 
its case. When defense counsel de- 
liberately allows the deficiency to go 
uncorrected and then raises the is- 
sue on direct appeal, this smacks of 
the ace-in-the-hole strategy the 
preservation rule is designed to pre- 
vent. But the same can be said when 
counsel initially raises the issue 
under Rule 3.380(c). Thus, as long 
as Rule 3.380(c) exists in its present 
form, there is nothing illegitimate 
about such a strategy; indeed, it is 
authorized by the rule. 

One possible solution here is to 
amend Rule 3.380 to allow a proce- 
dure similar to that in Rule 3.800(b), 
which allows unpreserved sentenc- 
ing errors to be raised in a 
postsentencing motion. Rule 3.800(b) 
motions can be filed by appellate 
counsel. When a motion is filed, the 
case returns to the trial court for reso- 
lution. If that court denies the motion, 
the issue is preserved. 

Amending Rule 3.380(c) in a simi- 
lar fashion would allow appellate 
counsel to raise the sufficiency is- 
sue. The matter would be remanded 
to the trial court, to determine 
whether the state had evidence 
available to cure the problem. The 
same procedure would apply if trial 
counsel raised the issue before fil- 
ing a notice of appeal (as Rule 
3.800(b) authorizes). If the state had 
no evidence to cure the deficiency, 
an acquittal would be granted. If the 
state had such evidence, the remedy 
is less obvious. 

Affirming the conviction seems to 
put us in the odd position of affirm- 
ing, even though insufficient evidence 
was presented to the jury, on the as- 
sumption that, had the jury heard the 
unpresented evidence, it would have 
believed it beyond reasonable doubt. 
We have no way of knowing this. Af- 


firming on the basis of unpresented 
evidence may infringe on the 
defendant’s right to a jury trial. 

But the jury did convict, despite 
the insufficiency. This fact may lead 
one to conclude either the jury was 
not properly instructed, or it failed 
to understand or follow its instruc- 
tions. Affirming a conviction by as- 
suming the jury would believe the 
unpresented evidence seems to com- 
pound the problem: There was an 
obvious misfire between the jury 
and the law-instructing judge, but 
it doesn’t matter because the jury 
would have convicted anyway, had 
it heard the unpresented evidence 
and properly understood and ap- 
plied the instructions. 

But granting a new trial may im- 
plicate the defendant’s double jeop- 
ardy rights. It is clear that, if the 
state fails to present sufficient evi- 
dence, an appellate finding to that 
effect must result in an acquittal; 
retrial is not permitted.** 

These problems may be avoided 
by phrasing the issue as an ineffec- 
tive assistance claim. Defendants 
would not directly attack the suffi- 
ciency of the evidence; they would 
attack counsel’s failure to make a 
proper acquittal motion. If the 
postverdict motion currently al- 
lowed by Rule 3.380(c) is eliminated, 
then counsel’s failure to move for an 
acquittal would satisfy the prejudice 
component of an ineffectiveness 
claim only if the state did not have 
additional evidence to prove the 
missing element. Since we are con- 
cerned here with the legal suffi- 
ciency of the evidence, the credibil- 
ity of the unpresented evidence is 
irrelevant. Phrased as an ineffec- 
tiveness claim, the question be- 
comes whether the defendant was 
prejudiced by counsel’s failure to 
make a proper motion for acquittal. 
If the state would have cured the 
evidentiary defect had a motion 
been made, there is no prejudice; the 
evidentiary record would have con- 
tained legally sufficient evidence.” 

This proposed change creates the 
problems of trial counsel’s filing a 
postverdict motion attacking his 
own effectiveness, or appellate 
counsel’s filing such a motion at- 


34 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2005 


tacking the effectiveness of a col- 
league from the same office (a par- 
ticular problem if both are public 
defenders). As a practical matter, 
however, this is not a problem. The 
only real issue raised by this motion 
is whether the state had evidence 
available to cure the deficiency. Trial 
counsel’s trial tactics are not an is- 
sue; the problem of one office col- 
league having to cross-examine an- 
other will not arise. As to the 
possibility of generating bad blood 
between colleagues, the raising of a 
sufficiency issue (or any issue) as 
fundamental error is, in practical 
terms, no more insulting to trial 
counsel than raising the same claim 
as an ineffectiveness claim. In both 
cases, trial counsel failed to prop- 
erly preserve a meritorious issue. 
True, the ineffectiveness claim more 
directly pinpoints and exposes 
counsel’s failure. “Fundamental er- 
ror” sounds more like something 
that just happened; nobody’s fault. 
However, as it is hard to imagine a 
valid tactical reason for failing to 
properly preserve an error so seri- 
ous as to be fundamental, it is im- 
plicit in any finding of fundamental 
error that trial counsel made a se- 
rious mistake. Not offending the 
delicate sensibilities of trial lawyers 
may be a worthy goal, but we do not 
need to create serious constitutional 
concerns in an effort to protect those 
sensibilities. 

Whatever the problems with this 
proposed solution, the present rules 
are clearly inadequate to deal with 
this problem. Under those rules, an 
appellate court must first determine 
whether a sufficiency issue is pre- 
served. If so, the court can proceed 
directly to the merits. 

If the issue was not preserved, the 
appellate court must determine 
whether the FB. exception applies. 
If the court finds the insufficiency 
is within the FB. exception, it can 
address the merits. If the insuffi- 
ciency is not within the F'B. excep- 
tion, then what? Does the court de- 
cline to address the merits but write 
an opinion noting the issue and ad- 
vising the defendant to use Rule 
3.850? Simply affirm (on grounds of 
waiver) and say nothing, hoping 
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defendants can figure it out them- 
selves? How does any of this pro- 
mote judicial economy and the in- 
terests of justice? And what of the 
worthy goal of maintaining public 
confidence in the system? One can 
imagine the public reaction to an 
opinion such as the hypothetical one 
at the beginning of this article. Any 
rule that creates such a possibility 
needs to be reexamined. O 


1In re Winship, 397 U.S. 358, 364 
(1970). 
2 See State v. Barker, 851 P.2d 394, 396 


(Kan. Ct. App. 1993); Collier v. State, 999 
S.W. 2d 779, 788-90 (Tex. Cr. App. 1999) 
(Keller, J., dissenting). 

3 See cases cited at F.B., 852 So. 2d at 
227-28. 

4 Barber, 301 So. 2d at 9. 

5 Negron, 306 So. 2d at 107-08. 

6 FB., 852 So. 2d at 227-29. The court 
in F.B. said Negron “tacitly .. . 
assum|[ed]” the sufficiency claim was 
fundamental error, but “did not address 
that issue”; and, because Barber did ex- 
pressly address the issue, Barber con- 
trols. Id. 

7 Td. (citations omitted). 

8 Id. at 229 (citations and internal quo- 
tation marks omitted). 

® Td. at 230 (citations and internal quo- 
tation marks omitted). 


10: Td. 

1 Td. (citations omitted). 

2 “Attendant circumstances” refers to 
such things as the victim’s age, the value 
or ownership of the property involved, 
etc. See generally WayNE R. LAFAVE AND 
Austin W. Scott, JR., CRIMINAL Law §1.2(c) 
(2d ed. 1986). 

18 The post-F:B. cases on point do not 
answer these questions. See Goad uv. 
State, 887 So. 2d 415 (Fla. 2d D.C.A. 
2004); Smith v. Crosby, 872 So. 2d 279 
(Fla. 4th D.C.A. 2004); Baldwin v. State, 
857 So. 2d 249 (Fla. 2d D.C.A. 2003); 
Lipovsky v. State, 854 So. 2d 707 (Fla. 
2d D.C.A. 2003); see also Garcia v. State, 
30 Fla. L. Weekly S263 (Fla. April 21, 
2005); A.P.R. v. State, 894 So. 2d 282 (Fla. 
5th D.C.A. 2005); Williams v. State, 892 
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So. 2d 1185 (Fla. 5th D.C.A. 2005). 

4 F'B., 852 So. 2d at 230. 

'6 If the state would have introduced 
further evidence had an acquittal mo- 
tion been made, then record in a case 
where a motion was made would be dif- 
ferent from a record that had no such 
motion. But then the appellate court re- 
viewing a record in which a motion was 
made would review a different record 
than it would have reviewed had no 
motion been made. The point here is not 
that an acquittal motion will never af- 
fect the evidentiary record in the trial 
court. It is that the evidentiary record 
on appeal will not be changed by an ac- 
quittal motion. The evidentiary record 
is what it is, regardless of any motion; 
the motion is not evidence. See State v. 
Ashley, 889 P.2d 723, 729 (Idaho Ct. App. 
1994). Given this, it is not clear why the 
appellate standard of review should de- 
pend on the sufficiency of the motion. 

1” State v. Stevens, 694 So. 2d 731, 732 
(Fla. 1997) (footnote omitted). 

8 Bia. Star. §924.07(1)G) (2004). 

19 We may return to the point made in 
note 16 above: that the evidentiary 
record reviewed on appeal is unchanged 
by an acquittal motion. Ifa Rule 3.380(c) 
motion is denied, the evidentiary record 
will be the same in both the trial court 
and the appellate court. Both courts will 
apply the same standard of review; the 
trial court’s denial of the Rule 3.380(c) 
motion preserved the issue. But, if the 
appellate court applies the same stan- 
dard of review to an issue preserved 
under Rule 3.380(c) and an issue pre- 
served during trial, why apply a differ- 
ent standard to an unpreserved issue? 
Again, the evidentiary record, and the 
issue, are the same. The denial of a Rule 
3.380(c) motion adds nothing to the evi- 
dentiary record. 

20 Nor did the FB. court amplify the re- 
lationship between the standard it 
adopted for fundamental error, and the 
“correct the error” rationale for requir- 
ing preservation. Must the appellate 
court determine from the existing record 
whether the state might have cured the 
evidentiary defect (had the issue been 
raised) before deciding whether it can 
address the unpreserved issue? If so, 
how is that to be done, when the record 
will likely be silent on the issue of 
whether the defect could have been 
cured? 

21 F\B., 852 So. 2d at 229. 

22 Williams, 892 So. 2d at 1187 (cita- 
tion omitted). 

23 Barber, 301 So. 2d at 9. 

24 Blanco v. Wainwright, 507 So. 2d 1377, 
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University of Pennsylvania Law School 
in 1982. He has been practicing in 
Florida since 1984. Mr. Sanders is cur- 
rently working in the appellate division 
of the Tenth Circuit Public Defender’s 
Office. 


1384 (Fla. 1987). When Barber was de- 
cided, raising a successful evidence 
sufficiency issue on appeal resulted in a 
new trial. Thus, at that time, sufficiency 
issues were essentially no different from 
other trial issues. Although different is- 
sues required different standards of re- 
view, the remedy for successfully rais- 
ing an issue was the same. It was later 
established that double jeopardy rules 
barred a retrial when an appellate court 
found the evidence insufficient as a 
matter of law. Tibbs v. State, 397 So. 2d 
1120 (Fla. 1981). 

Thus, concern for the ace-in-the-hole 
strategy may have been behind Barber’s 
reasoning here. But the law has changed 
since Barber, seriously undermining 
Barber’s diverting unpreserved suffi- 
ciency issues into the postconviction 
arena. 

25 Strickland v. Washington, 466 U.S. 
668, 687-88 (1984). 

°6 F.g., Neal v. State, 854 So. 2d 666 
(Fla. 2d D.C.A. 2003). 

27 Eure v. State, 764 So. 2d 798, 801 (Fla. 
2d D.C.A. 2000). 

28 See Corzo v. State, 806 So. 2d 642, 645 
(Fla. 2d D.C.A. 2002); Holsclaw v. Smith, 
822 F.2d 1041, 1047 (11th Cir. 1987); State 
v. Westeen, 591 N.W.2d 203, 210 (Iowa 
1999); Holland v. State, 656 So. 2d 1192, 
1197-98 (Miss. 1995); State v. Lopez, 27 P.3d 
237, 240-41 (Wash. App. 2001). 

29 See cases cited in note 28 above; 
Mosely v. State, 836 A.2d 678, 692 (Md. 


2003); State v. Denis, 678 N.E.2d 996 
(Ohio App. 1996); see also Lambert v. 
State, 811 So. 2d 805 (Fla. 2d D.C.A. 
2002); Johnson v. State, 796 So. 2d 1227 
(Fla. 4th D.C.A. 2001); State v. Bodden, 
756 So. 2d 1111 (Fla. 3d D.C.A. 2000); 
Rios v. State, 730 So. 2d 831 (Fla. 3d 
D.C.A. 1999). 

30 See Collier, 999 S.W.2d at 788-90 
(Keller, J., dissenting). 

31 FB, 852 So. 2d at 229; see Eure, 764 
So. 2d at 802; Barber v. State, 286 So. 2d 
23, 24-26 (Fla. lst D.C.A. 1973), quashed, 
301 So. 2d 7, 9 (Fla. 1974); State v. Ashley, 
889 P.2d 723, 729 (Idaho Ct. App. 1994); 
State v. Lyles, 517 A.2d 761, 768-69 (Md. 
1986) (Eldridge, J., concurring); State v. 
McAdams, 594 A.2d 1273, 1278-79 (N.H. 
1991) (Batchelder, J., concurring spe- 
cially). 

82 For examples of the type of delay one 
might find here, see Cupon v. State, 833 
So. 2d 302 (Fla. 1st D.C.A. 2002); State 
v. Fennell, 578 A.2d 329 (N.H. 1990). 

33 See generally Richard J. Sanders, 
Unpreserved Issues in Defense Criminal 
Appeals, 76 FLA. B.J.51 (July/Aug. 2002). 

34 Tibbs v. State, 397 So. 2d 1120 (Fla. 
1981). 

35 See T.H. v. State, 782 So. 2d 995, 997, 
n.1 (Fla. 4th D.C.A. 2001) (Klein, J., con- 
curring). Recent double jeopardy case 
law indicates there would be no prob- 
lem with the proposed rule change. See 
Smith v. Massachusetts, 125 S. Ct. 1129 
(2005). 
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DEFINING PROFESSIONALISM 
I Know It When I See It? 


by Keith W. Rizzardi 


early two decades ago, the American Bar As- 

sociation concluded that “lawyers’ profession- 

alism may well be in steep decline.”! Subse- 

quent surveys by The Florida Bar demon- 
strated a historic collapse of public trust in the legal pro- 
fession. In response, leaders of the American Bar Asso- 
ciation, the Florida Supreme Court, and The Florida Bar 
took action. Today, the Florida Supreme Court’s Com- 
mission on Professionalism, The Florida Bar’s Center for 
Professionalism, and The Florida Bar’s Standing Com- 
mittee on Professionalism are charged with the respon- 
sibility of “encouraging adherence” by Florida lawyers 
to aspirational standards of professionalism.’ These three 
entities were established by orders of the Florida Su- 
preme Court and the Rules Regulating The Florida Bar.* 
Yet, despite this institutional commitment, the profes- 
sionalism concept is undefined. 

Lon Fuller wrote that to be moral, law must be pro- 
mulgated.* Similarly, Sir Thomas Aquinas wrote that 
even though generally understood notions of morality 
may dictate appropriate conduct, promulgation is nec- 
essary for law to obtain its force.° But ask the average 
Florida Bar member to apply these concepts to the pro- 
fessionalism movement, and you are likely to be an- 
swered with a moment of thoughtful silence. Their si- 
lence is understandable, because in its present form, 
the concept of professionalism follows the thinking of 
neither Fuller nor Aquinas. Instead, professionalism is 
defined by the lack of a definition, following Justice 
Potter Stewart’s “I know it when I see it” approach to 


defining pornography.® 

The Rules Regulating The Florida Bar, however, be- 

stow authority upon the Center for Professionalism to 
implement this undefined concept. Specifically, Rule 19- 
1.1 states: 
This rule is adopted in recognition of the importance of profes- 
sionalism as the ultimate hallmark of the practice of law. The 
purpose of this rule is to create a center to identify and enunci- 
ate non-mandatory standards of professional conduct and en- 
courage adherence thereto. These standards should involve 
aspirations higher than those required by the Rules of Profes- 
sional Conduct. 

This rule tells us only that professionalism is impor- 
tant, associated with conduct, and aspirational. Other 
rules governing the authority, funding, and operation of 
the Center for Professionalism are similarly unhelpful 
in defining the term.’ Fla. Bar Rules 19-1.2 to 19-1.5. 

Apparently aware of the lack of a formal definition, 
the Center for Professionalism refers interested persons 
to materials defining professionalism on The Florida Bar 
Web site. For example, the Web site quotes Harold G. 
Clark, chief justice of the Supreme Court of Georgia, who 
said “professionalism differs from ethics in the sense that 
ethics is a minimum standard... while professionalism 
is a higher standard expected of all lawyers.”* Georgia’s 
Code of Professional Responsibility is also quoted: “No 
code or set of rules can be framed which will particular- 
ize all duties of the lawyer . . . [T]he enumeration of par- 
ticular duties should not be construed as a denial of the 
existence of others equally imperative, though not spe- 
cifically mentioned.”® These definitions are defined by 


lf the professionalism concept is important enough to justify 
enforceable rules and mandatory training for all members 
of The Florida Bar, then the concept is also important 
enough to warrant a concrete definition. 
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their lack of definition. So, the ques- 
tion remains: What is professional- 
ism? 


Mandating Procedural 
Professionalism 

Some scholars suggest that the 
lack of definition for the concept of 
professionalism is reasonable be- 
cause the concept is too broad.'° 
Similarly, the Florida Supreme 
Court has wrestled with the mean- 
ing and application of the word,'! 
labeling it as “vague” in some con- 
texts,!* and the American Bar Asso- 
ciation and The Florida Bar began 
grappling with the professionalism 
concept 15 years ago.'* Today, given 
our leading role in what is now 
called the professionalism move- 
ment, Florida’s lack of a definition 
can be excused no longer—espe- 
cially because the aspirational goal 
of professionalism is looking more 
and more like a mandate. 

Recently, the Bar’s rules were 
amended to require new members 
to complete basic skills course re- 
quirements, as well as the “Practic- 
ing With Professionalism” program. 
Fla. Bar Rule 6-12.3(a)(1). In addi- 
tion, all members are required to 
obtain five credits in ethics, profes- 
sionalism, substance abuse, or men- 
tal illness awareness training as 
part of their CLE requirements. Fla. 
Bar Rule 6-10.3(b). These rules 
achieve what can be called proce- 
dural professionalism—lawyers are 
not actually mandated to be profes- 
sional; rather, they must report that 
they have attended some form of 
professionalism training. If The 
Florida Bar’s goal is to achieve sub- 
stantive professionalism, rules re- 
quiring procedural professionalism 
are insufficient. 

Supporters of these CLE rules 
rightly note that even procedural 
rules can be meaningful. After all, 
The Florida Bar is empowered to 
enforce the rules, and can assume 
that the CLE programs will teach 
people something about profession- 
alism. The argument disguises the 
essential point: If the professional- 
ism concept is important enough to 
justify enforceable rules and man- 
datory training for all members of 


The Florida Bar, then the concept is 
also important enough to warrant a 
concrete definition, as even the 
Fourth DCA has suggested: 


Much is written about “professionalism” 
today. It is on the agenda at every law- 
yer and judicial symposium or continu- 
ing education conference, and our pro- 
fessional journals are filled with pleas 
for greater attention to punctilious con- 
duct in all things. But today’s case re- 
quires that we pass from exhortation to 
the resolution of a concrete issue. For 


the disciplinary rule of candor is the in- 
strument of professionalism’s demand. 


Forum v. Boca Burger, Inc., 788 So. 
2d 1055 (Fla. 4th DCA 2001) (award- 
ing fees from defendant and defense 
counsel for trial and appellate court 
efforts to uphold a “patently errone- 
ous decision”) (emphasis in original). 


Seeking Substantive Definition 
The Florida Bar might begin an 
effort to substantively define pro- 
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fessionalism by reviewing different 
sources within its own literature 
that partially address the topic: 1) 
the Rules of Professional Conduct; 
2) the Ideals and Goals of Profes- 
sionalism; 3) the Guidelines for Pro- 
fessional Conduct; 4) the CLE 
Guidelines; 5) the Oath of Admis- 
sion; and 6) the Creed of Profession- 
alism, available through the profes- 
sionalism links on the Bar’s Web 
page at floridabar.org. 

© The Rules of Professional Conduct 

Although the term “professional” 
is present in the title, the Rules of 
Professional Conduct (Ch. 4, Rules 
Regulating The Florida Bar) do not 
define professionalism. Instead, the 
rules pertaining to the lawyer as 
advocate cover nine topics: merito- 
rious claims, expediting litigation, 
candor toward the tribunal, fairness 
to opposing parties, impartiality and 
decorum of the tribunal, trial pub- 
licity, the lawyer as witness, the spe- 
cial responsibilities of a prosecutor, 
and the role of the advocate in 
nonadjudicative proceedings. (Rules 
4-3.1 to 4-3.9) Yet, these rules are 
generally considered our ethical 
guidelines. Thus, their very title— 
the Rules of Professional Conduct— 
is inconsistent with the definition 
of professionalism as something 
more than ethics. Indeed, to the ex- 
tent that these ethical rules contain 
professionalism concepts, they blur 
the professed distinction between 
the two. 

¢ The Ideals and Goals of Profes- 
stonalism 

On May 16, 1990, The Florida Bar 
Board of Governors adopted the Ide- 
als and Goals of Professionalism, 
aspirational guidelines intended to 
“articulate our ideals of profession- 
alism and to emulate such ideals by 
deed.” For purposes of defining pro- 
fessionalism, this document’s great- 
est contribution is the opening state- 
ment, which says that lawyer 
professionalism includes: 


(1) a commitment to serve others; 

(2) being dedicated to the proper use 
of one’s knowledge to promote a fair and 
just result; 

(3) endeavoring always to enhance 
one’s knowledge and skills; 

(4) ensuring that concern for the de- 
sired result does not subvert fairness, 


honesty, respect and courtesy for others 
with whom one comes into contact, be 
they fellow professionals, clients, oppo- 
nents, public officials, including mem- 
bers of the judiciary, or the public; 

(5) contributing one’s skill, knowl- 
edge and influence as a lawyer to fur- 
ther the profession’s commitment to 
serving others and to promoting the pub- 
lic good, including efforts to provide all 
persons, regardless of their means or the 
popularity of their causes, with access 
to the law and the judicial system; 

(6) educating the public about the 
capabilities and limits of the profession, 
specifically what it can achieve and the 
appropriate methods of obtaining those 
results; and 

(7) accepting responsibility for one’s 
own professional conduct as well as oth- 
ers in the profession, including inculcat- 
ing a desire to uphold professional stan- 
dards and fostering peer regulation to 
ensure each member is competent and 
public-spirited. 

e The Guidelines for Professional 
Conduct 

Approved for publication in 1995, 
the Guidelines for Professional 
Conduct provide a list of 99 specific 
“professionalism” concepts. This 
document addresses topics such as 
scheduling, continuances, exten- 
sion, service, court submissions, 
communications with adversaries, 
depositions, interrogatories, mo- 
tions, witnesses, ex parte commu- 
nications, settlement, and pretrial 
and trial conduct. While the guide- 
lines obviously were intended to 
help define the concept of profes- 
sionalism, in the end they miss the 
mark. Many of the guidelines are 
so specific and detailed that they 
could easily be inserted into our 
ethical Rules of Professional Con- 
duct, once again demonstrating the 
blurred distinction between ethics 
and professionalism. Simply put, 
the excess of information in the 
guidelines undermines their pur- 
pose. 

e CLE Requirements on Profes- 
sionalism 

Given the existing Bar rules, the 
need for a professionalism definition 
becomes most acute when organiza- 
tions develop continuing legal edu- 
cation programs to satisfy profession- 
alism CLE requirements. Recognizing 
this reality, the Center for Profession- 
alism created standards for profes- 
sionalism content in CLE programs. 
Fla. Bar Rule 19-1.2(e). According to 
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the Center for Professionalism, the 
kinds of issues that should be dis- 
cussed at CLE events are: 


© the independence of the lawyer in 
the context of the lawyer-client relation- 
ship; 

¢ the conflict between duty to client 
and duty to the system of justice; 

¢ the conflict in the duty to the cli- 
ent versus the duty to the other lawyer; 

¢ the responsibility of the lawyer to 
employ effective client communications 
and client relations skills in order to in- 
crease service to the client and foster 
understanding of expectations of the 
representation, including accessibility of 
the lawyer and agreement as to fees; 

© the lawyer’s responsibilities as an 
officer of the court; 

* misuse and abuse of discovery and 
litigation; 

e the lawyer’s responsibility to per- 
ceive and protect the image of the pro- 
fession; 

¢ the responsibility of the lawyer to 
the public generally and to public ser- 
vice; and 

¢ the duty of the lawyer to be in- 
formed about all forms of dispute reso- 
lution and to counsel clients accord- 
ingly.’ 


These CLE guidelines are un- 
questionably helpful to individuals 
responsible for organizing CLE 
events. They provide examples of 
applied professionalism and demon- 
strate core concepts of professional- 
ism. But, again, they still fall short 
of defining the term. 

© The Oath of Admission 

Upon being admitted to The 
Florida Bar, every member took an 
oath of admission, and swore to 
abide by certain principles of pro- 
fessionalism. The Oath of Admission 
states as follows: 


I do solemnly swear: I will support the 
Constitution of the United States and 
the Constitution of the State of Florida; 
I will maintain the respect due to courts 
of justice and judicial officers; I will not 
counsel or maintain any suit or proceed- 
ings which shall appear to me to be un- 
just, nor any defense except such as I 
believe to be honestly debatable under 
the law of the land; I will employ for the 
purpose of maintaining the causes con- 
fided to me such means only as are con- 
sistent with truth and honor, and will 
never seek to mislead the judge or jury 
by any artifice or false statement of fact 
or law; I will maintain the confidence 
and preserve inviolate the secrets of my 
clients, and will accept no compensation 
in connection with their business except 
from them or with their knowledge and 
approval; I will abstain from all offen- 
sive personality and advance no fact 
prejudicial to the honor or reputation of 


ic 

fc 


a party or witness, unless required by 
the justice of the cause with which I am 
charged; I will never reject, from any 
consideration personal to myself, the 
cause of the defenseless or oppressed, 
or delay anyone’s cause for lucre or mal- 
ice. So help me God. 


See Rules of the Supreme Court Re- 
lating to Admissions to the Bar, Rule 
5-13 (By Order March 20, 2003).'® 

The seven clauses of this oath re- 
flect concepts such as upholding 
and adhering to the law, being 
truthful, serving clients, and being 
honorable. These principles are also 
found in the Rules of Professional 
Conduct, the Ideals and Goals of Pro- 
fessionalism, and the Guidelines for 
Professional Conduct. Notably, while 
professionalism concepts are impli- 
cated, the word “professionalism” is 
not in the oath. 

© The Creed of Professionalism 

Finally, and perhaps most signifi- 
cantly, The Florida Bar’s profession- 
alism handbook contains a Creed of 
Professionalism, which states: 


I revere the law, the judicial system, and 
the legal profession and will at all times 
in my professional and private lives up- 
hold the dignity and esteem of each. I 
will further my profession’s devotion to 
public service and to the public good. I 
will strictly adhere to the spirit as well 
as the letter of my profession’s code of 
ethics, to the extent that the law per- 
mits and will at all times be guided by a 
fundamental sense of honor, integrity, 
and fair play. I will not knowingly mis- 
state, distort, or improperly exaggerate 
any fact or opinion and will not improp- 
erly permit my silence or inaction to 
mislead anyone. I will conduct myself to 
assure the just, speedy and inexpensive 
determination of every action and reso- 
lution of every controversy. I will abstain 
from all rude, disruptive, disrespectful, 
and abusive behavior and will at all 
times act with dignity, decency, and cour- 
tesy. I will respect the time and commit- 
ments of others. I will be diligent and 
punctual in communicating with others 
and in fulfilling commitments. I will ex- 
ercise independent judgment and will 
not be governed by a client’s ill will or 
deceit. My word is my bond. 


See Center for Professionalism, 
Creed of Professionalism."’ 

Like the Oath of Admission, the 
Creed of Professionalism echoes 
concepts already within the Rules 
of Professional Conduct, the Ideals 
and Goals of Professionalism, and the 
Guidelines for Professional Con- 
duct. Clearly, the creed is intended 


to reflect core concepts of profession- 
alism, and each of its 10 sentences 
announces ideals of professionalism. 
But two problems remain. First, this 
creed is barely known among the 
members of the Bar. Second, even if 
it were well-known, its length 
makes it difficult to consider it a 
shared value adhered to by all Bar 
members. 


Encouraging Adherence 
to a Shared Concept 

As noted at the outset of this ar- 
ticle, the stated purpose of the 
Center for Professionalism is to 
“encourage adherence” to profes- 
sionalism standards. Fla. Bar Rule 
19-1.1. In some instances, profes- 
sionalism is just an aspiration. In 
other cases—the procedural rules 
governing CLE, and the substan- 
tive rules governing ethics—it is 
a mandatory and enforceable obli- 
gation of Florida attorneys. But, 
despite the best efforts of the Rules 
of Professional Conduct, the 
Guidelines of Professionalism, the 
Center for Professionalism’s CLE 
standards, the Oath of Admission, 
and the Creed of Professionalism, 
nowhere is the term professional- 
ism truly defined.'* 

Nevertheless, the documents dis- 
cussed in this article obviously em- 
body core principles of profession- 
alism. With this starting point, The 
Florida Bar can take another step 
toward defining professionalism. 
For example, one formal approach 
would be to adopt portions of one or 
all of these documents as part of The 
Florida Bar rules, perhaps even 
within the Rules of Professional 
Responsibility.'® An informal ap- 
proach might be to increase attor- 
ney awareness of these documents 
by increasing their visibility within 
The Florida Bar. A compromise ap- 
proach would be to adopt a formal 
definition, using short, simple terms 
(such as character, competency, and 
commitment) and then to increase 
the awareness of that definition 
through The Florida Bar’s seminars 
and literature. 

Although approving a commonly 
accepted definition of professional- 
ism could become a topic of great 


debate in The Florida Bar, it can be 
done. Hippocrates defined profession- 
alism for doctors through the oath he 
authored over 2000 years ago. Today, 
that message is often distilled into a 
clearly understood mandate: heal 
your patients, do no harm.” It might 
not be coincidental that, despite the 
emergence of health maintenance or- 
ganizations, recent Gallup polls con- 
tinue to show that people trust their 
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nurses, dentists, doctors, and pharma- 
cists, while lawyers are among the 
least trusted professionals.*' Per- 
haps the average citizen simply does 
not understand a lawyers’ role. Or 
perhaps we lawyers do not even un- 
derstand ourselves. 


Conclusion 

This article does not intend to op- 
pose the ideals of the professional- 
ism movement.” Polls that rank 
lawyers with used car salesmen” 
clearly prove the need for The 
Florida Bar to take a long look in 
the mirror, to embrace the search for 
Atticus Finch,” and to take affirma- 
tive steps toward restoring our 
profession’s image. 

In many ways, this introspective 
effort is well underway through the 
professionalism movement. Florida 
Bar applicants must review of the 
Rules of Professional Conduct and 
pass the Multistate Professional 
Responsibility Exam.” Florida’s 
courts have flatly declared profes- 
sionalism important and beneficial 
to counsel, clients, and the courts.”° 
Disciplinary proceedings against 
Bar members routinely assign pro- 
fessionalism training as a sanc- 
tion.?’ In sum, The Florida Bar, as 
discussed at the beginning of this 
article, is institutionally commit- 
ted to professionalism—and 
rightly so. 

Nevertheless, jurisprudential 
thinkers might question our 
present failure to define profes- 
sionalism. Constitutional scholars, 
invoking principles of due process, 
might even suggest that the term 
is void for vagueness. Moreover, if 
The Florida Bar continues to pur- 
sue new professionalism initia- 
tives without defining the term, 
then those new initiatives remain 
subject to those same jurispruden- 
tial and constitutional critiques. 

While we may know profession- 
alism when we see it, we should 
shudder at the realization that 
pornography and professionalism 
share a common definition. Is pro- 
fessionalism truly something that 
is subject to a local standard? 

In the opinion of this author, the 
core essence of professionalism can 


be expressed as follows: character, 
competence, commitment, and 
courtesy in client advocacy and 
community service. But ultimately, 
The Florida Bar should develop its 
own clear and concise statement of 
professionalism. After all, for The 
Florida Bar to encourage adherence 
to the principles of professionalism, 
its members must possess a shared 
understanding of the principles to 
which we all must adhere. 0 


1 See American Bar Association Com- 
mission on Professionalism, In the Spirit 
of Public Service: A Blueprint for the Re- 
kindling of Lawyer Professionalism 7 
(1986). 

2 In re Amendments to Rules Regulat- 
ing The Florida Bar, 718 So. 2d 1179 (Fla. 
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3 The Supreme Court’s Commission on 
Professionalism and The Florida Bar 
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by an Administrative Order of the Chief 
Justice (July 1996). The commission is 
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mentation of policies governing profes- 
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by the center. Rule 19-1.5. Funding and 
staffing for the center’s efforts is provided 
by The Florida Bar through the general 
fund. Rule 19-1.3. In addition, a Stand- 
ing Committee on Professionalism was 
created by The Florida Bar Board of Gov- 
ernors, pursuant to Bylaw 2-8.3, to as- 
sist in the implementation of the profes- 
sionalism polices and programs 
developed by the commission and the 
center. A report evaluating this structure 
endorsed it as “sound and efficient” and 
deemed a “model for professionalism pro- 
grams nationwide.” Report and 
Recommentations from the Special Com- 
mittee to Study the Professionalism De- 
livery System, presented to Justice 
Cantero and the Supreme Court Com- 
mission on Professionalism (April 22, 
2003), at p. 6. 
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5 Aquinas, SUMMA THEOLOGICA, PRIMA 
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® Jacobellis v. State of Ohio, 378 U.S. 
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Fla. Bar Rule 19-1.2. 
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Spears, Editor, Decatur-Dekalb Bar Quar- 
terly, May 24, 1990, as quoted at 
floridabar.org. See also Evanoff v. Evanoff, 
418 S.E.2d 62, 63 (Ga. 1992) (“[E]thics is 
that which is required, and professional- 
ism is that which is expected.”). 

° Georgia Code of Professional Respon- 
sibility, Preamble Handbook 24-H, 
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244, 247 (Fla. 1997), the Florida Supreme 
Court encouraged reporting of question- 
able attorney behavior to The Florida Bar 
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2 In the context of criminal cases, the 
Supreme Court recognized the vagueness 
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ture ....The word ‘professionalism’ thus 
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18 See, e.g., Professionalism: A Recom- 
mitment of the Bench, the Bar, and the 
Law Schools of Florida (1989); see also 
ABA Comm’n on Professionalism, supra 
note 1. 

4 The procedural professionalism ap- 
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Bar’s approach to pro bono activities: law- 
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form pro bono work; instead, they are 
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“CLE Guidelines” at floridabar.crg. 
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professionalism handbook, or search 
“Creed.” 

18 Of course, countless other sources for 
a definition of professionalism exist. For 
example, Canadian legal sources provide 
valuable insights. The Legal Ethics and 
Professional Conduct Handbook, pub- 
lished by the Nova Scotia Barrister’s So- 
ciety, begins, in Rule 1, with the “Under- 
lying Principle” of “Integrity.” The 
document also sets forth, in Rule 18, the 
Duties to the Profession Generally, stat- 
ing, “A lawyer has a duty to uphold the 
integrity of the profession and to promote 
the reputation of the profession for fair- 
ness, justice and honesty.” The rule fur- 
ther provides a guiding principle that 
“[plublic confidence in the profession re- 
quires that lawyers respect and zealously 
guard those values and principles and 
modes of conduct and behaviour that pro- 
mote the ideals set forth in this Hand- 
book. Conduct by a lawyer which does 
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not promote the ideals of fairness, jus- 
tice and honesty will adversely affect the 
image and morale of the profession and 
the public perception of the legal system.” 
See Nova Scotia Barrister’s Society, The 
Legal Ethics and Professional Conduct 
Handbook, available at www.nsbs.ns.ca/ 
handbook/contents.html. 

19 For example, a common theme in all 
of the Florida materials related to pro- 
fessionalism is the lawyer’s responsibili- 
ties towards clients, opponents, the court, 
the community, and the profession. Ac- 
cordingly, a reasonable amendment to 
Rule 19-1.1 could read: 


Profes- 
sionalism is the ultimate hallmark of the 
practice of law. The purpose of this rule 
is to create a center to encourage adher- 
ence to the principles of professionalism. 
To practice law with professionalism 
means to represent clients and serve the 
community in a dignified, courteous and 
competent manner; to demonstrate char- 
acter _as an honest, reasonable, and re- 
spectful advocate; and to be committed 
to upholding the honor and integrity of 
the law and our system of justice. iden- 
tify-and-enunciate non-mandatory -stan- 
dards of prefessionat condtet and encetur- 
should Professionalism involves aspira- 
tions higher than those required by the 
Rules of Professional Conduct. 

20 A classical—and admittedly 
lengthy—version of the Hippocratic oath 
is as follows: “I swear by Apollo Physi- 
cian and Asclepius and Hygieia and 
Panaceia and all the gods and goddesses, 
making them my witnesses, that I will 
fulfill according to my ability and judg- 
ment this oath and this covenant: To hold 
him who has taught me this art as equal 
to my parents and to live my life in part- 
nership with him, and if he is in need of 
money to give him a share of mine, and 
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brothers in male lineage and to teach 
them this art—if they desire to learn it— 
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of precepts and oral instruction and all 
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sons of him who has instructed me and 
to pupils who have signed the covenant 
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the course of the treatment or even out- 
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of men, which on no account one must 
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life and art, being honored with fame 
among all men for all time to come; if I 
transgress it and swear falsely, may the 
opposite of all this be my lot.” See, e.g., 
Lupwic EDELSTEIN, THE Hippocratic OATH: 
TeExT, TRANSLATION, AND INTERPRETATION 
(Johns Hopkins Press, 1943), excerpted 
by NOVA Online, “Hippocratic oath — 
classical version,” available at 
www.pbs.org/wgbh/nova/doctors/ 
oath_classical.html. 
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veterinarians, pharmacists, and dentists. 
Lawyers rated among the least trusted 
professions. See http:// 
washingtontimes.com/upi-breaking/ 
20031201-100859-3777r.htm [visited by 
author December 29, 2003]; but see 
GerorcE D. LUNDBERG, SEVERED TRUST: WHY 
AMERICAN MEDICINE Hasn’rt BEEN FIXED 
(2000). 

22 For dissenting views on the profes- 
sionalism movement, see Paul C. 
Zacharis, Reconciling Professionalism 
and Client Interests, 36 Wm. & Mary L. 
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v. State, 838 So. 2d 1205, 1206 (Fla. 2d 
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813 So. 2d 38, 43 (Fla. 2002); The Florida 
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Use of Learned Treatises on Cross 
Examination: Practical Considerations 


rials are about the reso- 

lution of disputed facts. 

For that reason, wit- 

nesses generally are pre- 
cluded from testifying at trial un- 
less they have personal knowledge 
of the facts about which they are 
testifying.' A lay witness may tes- 
tify in the form of opinion or infer- 
ence only when the opinion or in- 
ference being offered is rationally 
based on his or her own perception 
and the witness cannot readily, and 
with equal accuracy, communicate 
his or her testimony to the trier of 
fact.? Additionally, a lay witness’ 
opinion must not require special- 
ized knowledge. 


Expert Testimony 

In Florida, the general prohibi- 
tion against opinion testimony has 
one major exception: testimony by 
expert witnesses. Expert witnesses 
are permitted to testify on scientific, 
technical, or other specialized mat- 
ters if their testimony will assist 
the jury in determining a fact in 
issue, provided the witness is quali- 
fied to do so by virtue of special 
knowledge, skill, experience, train- 
ing, or education.°* 


Cross Examining Experts 
With a Learned Treatise 

As is the case with every witness, 
an expert places his or her charac- 
ter for truthfulness in issue by tes- 
tifying. The witness is subject to 
cross examination, what Dean 
Wigmore called “the greatest legal 
engine ever devised for the discov- 
ery of truth.” 

Traditional cross examination 


by Mike Trentalange 


Used correctly, 
authoritative 
literature can be a 
powerful means to 
discredit an 
opposing party’s 
expert witness. 


methods include revealing the wit- 
ness’ bias,® showing that the wit- 
ness has given inconsistent testi- 
mony or made inconsistent 
statements,° attacking the premise 
or the factual underpinnings of the 
witness’ opinions,’ showing that 
the witness is reputed to be un- 
truthful,® or showing that the wit- 
ness has been convicted of certain 
crimes.’ 

In addition to the usual modes 
of impeachment, an expert witness 
is subject to cross examination 
with authoritative literature. 
When a respected author or publi- 
cation contradicts the testimony of 
an expert witness on a key point, 
it may seriously undermine the 
credibility of the expert.'° Indeed, 
presenting an authoritative work 
to the jury and pointing out the 
conflict between the author’s opin- 
ion and the testifying expert’s opin- 
ion is often the closest a trial law- 
yer gets to the popular TV image 
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of cross examination. 

This fact has not been lost on ex- 

pert witnesses, who generally are, 
after all, highly trained, educated, 
or experienced and have the abil- 
ity to figure out what goes on in 
the courtroom. Not surprisingly, 
expert witnesses have become in- 
creasingly unwilling to recognize writ- 
ings or authors as “authoritative.” The 
reason is clear when one considers the 
language of FS. §90.706: 
90.706 Authoritativeness of literature 
for use in cross-examination.—State- 
ments of facts or opinions on a subject 
of science, art, or specialized knowl- 
edge contained in a published treatise, 
periodical, book, dissertation, pam- 
phlet, or other writing may be used in 
cross-examination of an expert witness 
if the expert witness recognizes the 
author or the treatise, periodical, book, 
dissertation, pamphlet, or other writ- 
ing to be authoritative, or, notwith- 
standing nonrecognition by the expert 
witness, if the trial court finds the au- 
thor or the treatise, periodical, book, 
dissertation, pamphlet, or other writ- 
ing to be authoritative and relevant to 
the subject matter. 


The rule clearly sets out several 
methods for establishing literature 
as authoritative, thereby paving 
the way for use in cross examina- 
tion."' The first method of estab- 
lishing a particular publication as 
authoritative” relies upon the wit- 
ness to concede that a particular 
work is authoritative. This rarely 
happens. The questioning usually 
goes something like this: 

Q: Dr. Jones, are you familiar with 
Campbell’s Operative Orthopaedics? 
A: Yes, it’s one of many texts. 

Q: Do you consider it to be authorita- 
tive with respect to the subject of or- 
thopaedic surgery? 

A: No. No one text is authoritative. 


« 

g 
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in 
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Because experts seldom concede 
the authoritativeness of any work, 
as this example reflects, the rule pro- 
vides for two other avenues of attack. 


Alternative Ways to Establish 
Text as Authoritative 

First, the examining lawyer may 
appeal to the judge, who may be fa- 
miliar with the writing or publica- 
tion and find it to be authoritative. 
Given the abundance of literature 
on any given subject and the ever 
increasing areas of specialization in 
which expert testimony may be ad- 
mitted, however, it would seem that 
this would be a very unlikely manner 
in which to establish the authorita- 
tive nature of a text or author. 

The second alternative to recog- 
nition by the witness lies in allow- 
ing the cross-examiner to establish 
the authoritativeness of the litera- 
ture or author through other wit- 
nesses.'* While “other witnesses” 
clearly includes those testifying live 
or through deposition at the subject 
trial, it also includes allowing the 
cross-examiner to establish authori- 
tativeness through affidavits. 

In Kirkpatrick v. Wolford, 704 So. 
2d 708 (Fla. 5th DCA 1998), the trial 
court allowed the defendant to use 
technical bulletins and committee 
opinions published by the American 
College of Obstetricians and Gyne- 
cologists to cross-examine plaintiffs’ 
expert witnesses. The defendant had 
previously filed a motion for deter- 
mination of authoritativeness of the 
publications, and had attached affi- 
davits from two physicians attest- 
ing to their authoritative nature. 
Plaintiff filed competing affidavits 
from two physicians, and the trial 
judge determined that the materi- 
als were authoritative based upon 
the “preponderance of the evidence.” 

On appeal, the Fifth District rec- 
ognized that a publication may be 
deemed to be authoritative, even if 
the witness does not acknowledge it 
as such, so long as the proponent 
convinces the court that the text is 
authoritative and relevant to the 
subject matter. It found the affida- 
vits provided a sufficient eviden- 
tiary basis for the court to conclude 
that the subject materials were au- 


thoritative.’° While affirming the 
trial court’s determination of au- 
thoritativeness, the appellate court 
nevertheless rejected the trial 
court’s application of a preponder- 
ance of evidence standard for estab- 
lishing a text as authoritative. In- 
stead, the court held that there need 
be only some credible evidence to 
support the assertion that a text or 
publication is authoritative.'® 

In light of Wolford’s implicit ap- 
proval of the use of affidavits to es- 
tablish authoritativeness, the use of 
affidavits may be the path of least 
resistance when attempting to use 
a learned treatise, since even a 
party’s own retained experts will 
likely be reluctant to call a publica- 
tion authoritative if they are ex- 
pected to testify. 


Pretrial Disclosure 
of Learned Treatises 

A word of caution is in order. The 
Florida Supreme Court’s recent 
opinion in Northrup v. Acken, 865 So. 
2d 1267 (Fla. 2004), would seem to 


require the disclosure of learned 
treatises or publications intended to 
be used at trial, at least in response 
to a discovery request seeking such 
materials. 

In Northrup, the plaintiff sought 
to obtain from defendant all prior 
deposition transcripts of plaintiff’s 
expert witness in defendant’s 
attorney’s possession. The deposi- 
tions were gathered by defense 
counsel, and represented testi- 
mony given in unrelated actions. 
The defendant objected to produc- 
ing these items, claiming that 
these materials were protected 
from disclosure by the work prod- 
uct privilege. The trial court or- 
dered disclosure of the materials, 
and the Second District Court of 
Appeal granted certiorari and 
quashed the trial court’s order." 
On review, the Supreme Court held 
that if attorney work product ma- 
terials are expected or intended to 
be used at trial, they must be pro- 
duced in response to an applicable 
discovery request or pretrial order: 
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In essence, Florida litigants must make 
a simple and discrete decision prior to 
entry of a pretrial case management or- 
der by the trial court. An attorney must 
evaluate whether he or she intends to 
use evidence in his or her possession for 
strategy and trial preparation purposes 
only, which would qualify the selection 
of the particular items as a protected 
product of the thought processes and 
mental impressions of an attorney. On 
the other hand, if the evidence or mate- 
rial is reasonably expected or intended 
to be disclosed to the court or jury at 
trial, it must be identified, disclosed, and 
copies provided to the adverse party in 
accordance with the trial court’s order 
and the discovery requests of the oppos- 
ing party.’® 

While Northrup mandates disclo- 
sure of impeachment materials to be 
used in Florida state courts, the rule 
in federal court is different. Since 
prior disclosure significantly dimin- 
ishes impeachment value at trial, 
Fed. R. Civ. P. 26(a)(3) exempts par- 
ties from the obligation to disclose 
information to be used at trial solely 
for impeachment.” This principle 
was recently upheld in Bearint ex rel 
Bearint v. Doreil Juvenile Group, Inc., 
389 F.3d 1339 (11th Cir. 2004). In 
that diversity case, the 11th Circuit 
declined to apply Northrup’s disclo- 
sure rule to evidence used by the 
defense solely to impeach a witness. 

As a practical matter, however, a 
party should be required to disclose 
before trial learned treatises ex- 
pected to be used to impeach an op- 
posing party’s expert, even in fed- 
eral court. Fed. R. Evid. 803(18) 
provides that portions of learned 
treatises are admissible as substan- 
tive evidence “to the extent called to 
the attention of an expert witness on 
cross-examination or relied upon by 
the expert witness in direct exami- 
nation ....” As substantive evidence, 
such publications clearly need to be 
disclosed to be used at trial. 

Unlike the Federal Rules of Evi- 
dence, Florida’s Evidence Code does 
not contain a hearsay exception for 
learned treatises. When used to im- 
peach, they are not admitted as sub- 
stantive evidence.” The witness 
should simply be confronted with 
the reference from the authoritative 
text or author, usually in the form 
of a leading question, and the dis- 
agreement between witness and 
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As the general rule 
against using 
authoritative works 
to bolster a witness’ 
testimony, the text 
used on redirect 
must be the same as 
that used in cross- 
examination. 


authority is emphasized to the jury. 


Rehabilitation of the Witness 
While there is no Florida case on 
point, the weight of authority else- 
where seems to suggest that a 
learned treatise may be used on re- 
direct examination to rehabilitate 
an expert witness.”! The party call- 
ing the witness may suggest reasons 
why the text is not applicable, or 
why the witness disagrees, and may 
point to other areas of the article 
which support the witness’ opinions 
in order to put the entire testimony 
in context.” The inquiry must not 
exceed the scope of cross-examina- 
tion. For that reason, as well as the 
general rule against using authori- 
tative works to bolster a witness’ 
testimony, the text used on redirect 
must be the same as that used in 
cross-examination. 


Conclusion 

Used correctly, authoritative lit- 
erature can be a powerful means to 
discredit an opposing party’s expert 
witness. To be employed, the propo- 
nent must satisfy the court that the 
literature is indeed authoritative 
and relevant. A party seeking to use 
a learned treatise must also provide 
notice to opposing counsel of intent 
to use such material if requested in 
discovery or required by a trial or- 
der. Finally, the proponent must 
weigh the value of the evidence and 
be prepared to have the publication 


used to rehabilitate the expert wit- 
ness on redirect examination. Sat- 
isfying these prerequisites in any 
given case may prove difficult but 
worthwhile. 


! Fia. Star. §90.604 provides in perti- 
nent part: “Except as otherwise provided 
in §90.702, a witness may not testify to 
a matter unless evidence is introduced 
which is sufficient to support a finding 
that the witness has personal knowledge 
of the matter.” 

2 Fia. Star. §90.701 provides: “If a wit- 
ness is not testifying as an expert, the 
witness’s testimony about what he or 
she perceived may be in the form of in- 
ference and opinion when: 

“(1) The witness cannot readily, and 
with equal accuracy and adequacy, com- 
municate what he or she has perceived 
to the trier of fact without testifying in 
terms of inferences or opinions and the 
witness’s use of inferences or opinions 
will not mislead the trier of fact to the 
prejudice of the objecting party; and 

“(2) The opinions and inferences do 
not require a special knowledge, skill, 
experience, or training.” 

3 Fia. Stat. §90.702 provides: “If sci- 
entific, technical, or other specialized 
knowledge will assist the trier of fact in 
understanding the evidence or in deter- 
mining a fact in issue, a witness quali- 
fied as an expert by knowledge, skill, 
experience, training, or education may 
testify about it in the form of an opin- 
ion; however, the opinion is admissible 
only if it can be applied to evidence at 
trial.” 

45 J. Wicmore, Evipence §1367 (3D. 
Ed. 1940). 

5 Fia. Star. §90.608(2) provides: “Any 
party, including the party calling the 
witness, may attack the credibility of a 
witness by: Showing that the witness is 
biased.” 

® Fia. Stat. §90.608(1) provides: “Any 
party, including the party calling the 
witness, may attack the credibility of a 
witness by: Introducing statements of 
the witness which are inconsistent with 
the witness’s present testimony.” 

7 An expert witness may base his opin- 
ions on certain assumptions, often con- 
tained in the form of a hypothetical 
question. Invalidating the underlying 
assumptions made by an expert witness 
can often destroy the validity of the 
expert’s opinions. 

8 See, e.g., Stat. §90.609, which 
provides: “A party may attack or support 
the credibility of a witness, including an 
accused, by evidence in the form of repu- 
tation, except that: 

“(1) The evidence may refer only to 
character relating to truthfulness. 

“(2) Evidence of a truthful character 
is admissible only after the character of 
the witness for truthfulness has been at- 
tacked by reputation evidence.” 


3 

3 


Fra. Star. §90.610. 

10 C, EHRHARDT, FLORIDA EvIDENCE §706.1 
(2004 Ed.). 

"It is well settled that authoritative 
literature may not be used to bolster 
the credibility of a witness. Phillip 
Morris, Inc. v. Janoff, 29 Fla. L. Weekly 
D2402 (Fla. 3d D.C.A. Oct. 27, 2004); 
Erwin v. Todd, 699 So. 2d 275 (Fla. 5th 
D.C.A. 1997); Tallahassee Memorial 
Regional Medical Center v. Mitchell, 
407 So. 2d 601 (Fla. 1st D.C.A. 1981). 

The term “authoritative” is not de- 
fined in the evidence code. Most wit- 
nesses who refuse to recognize any- 
thing as authoritative incorrectly 
believe the term to be synonymous with 
infallible. Of course, such a restrictive 
definition would render §90.702 mean- 
ingless. A much more reasonable defi- 
nition of the term would be that the 
referenced publication represents a 
generally accepted source of definitive 
information. 


'S Fravel v. Haughey, 727 So. 2d 1033 
(Fla. 5th D.C.A. 1999). 

| Kirkpatrick v. Wolford, 704 So. 2d 708 
(Fla. 5th D.C.A. 1998). 

‘6The Wolford court also cited 
Chesterton v. Fisher, 655 So. 2d 170 (Fla. 
3d D.C.A. 1995), for the proposition that 
the burden of establishing a work as 
authoritative is “easily satisfied.” 

7 Acken v. Northrup, 827 So. 2d 1070 
(Fla. 2d D.C.A. 2002). 

8 Northrup v. Acken, 865 So. 2d 1267, 
1270 (Fla. 2004). 

18 Bearint ex rel Bearint v. Dorell Juve- 
nile Group, Inc., 389 F.3d 1339 (11th Cir. 
2004). 

20 Green v. Goldberg, 630 So. 2d 606, 609 
(Fla. 4th D.C.A. 1993). 

2! See, e.g., Hilgendorf v. St. John 
Hospital and Medical Center Corp.., 
245 Mich. App. 670; 630 N.W. 2d 356 
(Mich. App. 2001) (learned treatise 
may be used to rehabilitate expert 


during redirect examination on sub- 
jects or issues used to impeach expert 
during cross-examination.) The court 
analyzes the issue as one involving 
basic fairness. 

2 Ruth v. Fenchel, 37 N.J. Super. 295, 
117 A. 2d 284 (N.J. Super. A.D. 1955). 


Mike Trentalange is the manag- 
ing shareholder of Trentalange & Kelley, 
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from Stetson University College of Law 
in 1989, and obtained his B.A. from the 
University of Florida in 1983. Mr. 
Trentalange is board certified as a civil 
trial lawyer by The Florida Bar and as 
a trial advocate by the National Board 
of Trial Advocacy. 
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of the Trial Lawyers Section, Thomas D. 
Masterson, chair, and D. Matthew Allen, 
editor. 
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Personal Use of Corporate Aircraft Before and 
After the American Jobs Creation Act of 2004 


n an era that places a pre- 

mium on saving time and on 

obtaining a competitive ad- 

vantage, however slight, use of 
“corporate jets” has become increas- 
ingly more attractive to business 
owners.' The growing inconve- 
nience of commercial air travel will 
likely continue this trend.’ An is- 
sue arises, however, because own- 
ership and operation of an aircraft 
lies at the intersection of four com- 
plicated, distinct areas of law: fed- 
eral tax rules, state tax rules, avia- 
tion law, and general liability rules. 
This article will focus on Code 
§274,° which sets forth one of the 
more significant federal tax stat- 
utes impacting the deductibility of 
expenses associated with the opera- 
tion of an aircraft. 


Federal Income Tax Issues 

The deductibility of an aircraft’s 
fixed and variable operating costs 
related to the business use of the 
aircraft generally is governed by the 
“ordinary, necessary, and reason- 
able” requirements for trade or 
business expenses under Code §162 
or for investment use under Code 
§212.4 The “ordinary” test is gener- 
ally not a barrier to deductibility in 
that the courts recognize that the 
use of corporation aircraft in the 
furtherance of a taxpayer’s business 
is acommon practice. Similarly, the 
“necessary” requirement, which re- 
quires demonstrating a direct rela- 
tionship between the expense and 
the furtherance of the business, is 
not typically a significant impedi- 
ment to deductibility. The third test 
requires that the expense must be 


by David L. Koche 


The American Jobs 
Creation Act of 2004 
dramatically changed 


the rules with regard to 


deducting expenses 


associated with personal 


use of corporate 
aircraft by legislatively 


overruling the favorable 


Sutherland Lumber 
decision. 


reasonable in relation to its pur- 
pose.° The thrust of all three of 
these tests is that a taxpayer who 
seeks to deduct the costs of operat- 
ing the aircraft as ordinary and nec- 
essary business expenses inciden- 
tal to their primary business must 
document the direct relationship 
between the use of the aircraft and 
the furtherance of the primary busi- 
ness.° 

Generally, taxpayers are most 
concerned about the depreciation 
rules, given their quantitative sig- 
nificance.’ While aircraft generally 
have a class life of six years, with a 
five-year recovery period under the 
accelerated method of deprecia- 
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tion,* a complicated “qualified busi- 
ness use” rule must be carefully 
analyzed to determine the appropri- 
ate depreciation method.’ 


Code §274 

The most difficult issues in at- 
tempting to utilize the losses in- 
curred in operating an aircraft are 
the entertainment facility rules 
contained in Code §274. 

The general rule articulated in 
Code §274 is that no business de- 
duction is allowed for any expenses 
paid or incurred for an entertain- 
ment, recreational or amusement 
facility. An entertainment facility is 
any property that a taxpayer owns, 
rents, or uses for entertainment. Ex- 
amples of entertainment facilities 
include a hunting lodge, fishing camp, 
swimming pool, tennis court, bowl- 
ing alley, car, apartment, hotel suite, 
a home in a vacation resort, and, im- 
portantly, airplanes.'° 

Absent the applicability of an ex- 
ception, the general rule governing 
entertainment facility expenses un- 
der Code §274(a)(1)(B) is that their 
deduction is flatly prohibited (effec- 
tive for taxable years after 1978)." 
Under regulations that, by their 
title, apply to entertainment facili- 
ties prior to 1979, expenditures 
with respect to an entertainment 
facility include depreciation and 
operating costs such as rent and 
utility charges, expenses for main- 
tenance, preservation and protec- 
tion of a facility (e.g., repairs, paint- 
ing, and insurance costs), salaries 
or subsistence expense paid to care- 
takers or watchmen, and losses re- 
alized on sale or other disposition. 


on 
} 


The Tax Court continues to apply 
this regulation for tax years after 
1979. Thus, the §274 disallowance 
applies to depreciation, and operat- 
ing costs such as rent, utilities, 
maintenance, and protection. In 
other words, no deduction means no 
deduction. 

There are several exceptions to 
the strict disallowance rules con- 
tained in §274. Of particular rel- 
evance, there is a bright-line excep- 
tion for expenses for goods, services, 
and facilities to the extent they are 
treated as compensation to an em- 
ployee.” For the past several years, 
this exception has been the topic of 
discussion in the airplane industry 
because of the case of Sutherland 
Lumber-Southwest, Inc. v. Commis- 
sioner, 114 T.C. 197 (2000), aff'd, 255 
F.3d 495 (8th Cir. 2001), acg., AOD 
2002-02 (February 11, 2002). Due to 
the significance of this case under 
prior and current law, as amended 
by the act, it is worth a more de- 
tailed discussion. 


Sutherland Lumber-Southwest, 
Inc. v. Commissioner 

Prior to Sutherland Lumber, there 
was little direct guidance on the 
amount of “personal” use that would 
taint the “business” use of an air- 
craft. Specifically, under the law 
prior to Sutherland Lumber, there 
was an issue as to when personal 
use became so substantial that it 
obviated the “business purpose” of 
the entity, thereby causing an air- 
plane to be treated as an “entertain- 
ment facility” such that deductions 
for all expenditures incurred with 
respect to the plane would be disal- 
lowed. Indeed, many practitioners 
were concerned because, under a lit- 
eral reading of IRC §274, the IRS 
could attempt to deny a taxpayer a 
deduction for all expenditures in- 
curred “with respect to” an airplane 
that was used occasionally for en- 
tertainment purposes. However, not- 
withstanding this theoretical con- 
cern, it was believed that an 
“incidental” percentage of personal 
use would not taint the facility. 

In 2000, the good news for taxpay- 
ers (and for the aviation industry at 
large) was that the law became sub- 


stantially more lenient (and clear) 
than the above-cited 80 percent test 
because of the Tax Court’s decision 
in Sutherland Lumber which deci- 
sion was affirmed by the Eighth Cir- 
cuit, and to which decision the IRS 
acquiesced. 

This case focused on an exception 
to the entertainment facility rules 
for goods, services, and facilities “to 
the extent they are treated as com- 


pensation to the employee.” Spe- 
cifically, in Sutherland Lumber the 
IRS challenged deductions for the 
use of a company owned aircraft by 
its employees for nonbusiness 
flights. More specifically, the IRS ar- 
gued that the amount of the deduction 
was limited to the amount included in 
the employees’ compensation. This 
was significant because the corpora- 
tion valued the personal use at a sub- 
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stantially reduced safe harbor valua- 
tion for gross income tax purposes 
known as the standard industry fare 
level (SIFL) formula." Thus, since the 
applicable SIFL valuation rule re- 
sulted in substantially less income to 
the employee than would result un- 
der the general valuation rule for 
charter flights, the employer’s allow- 
able deduction, according to the 
IRS’s litigating position, was sub- 
stantially less than its cost. 

However, the Tax Court concluded 
that Congress intended that a 
proper inclusion in compensation 
would satisfy the exception to the 
disallowance rule and result in a full 
deduction. The Tax Court further held 
that the fact that the SIFL amount 
may be substantially less than the 
offsetting deduction is irrelevant and 
that taxpayers may take as a deduc- 
tion the full cost of allowing their ex- 
ecutives to use corporate aircraft for 
personal purposes. 

Even more significantly, in 2002, 
the IRS acquiesced to the Eighth 
Circuit’s determination in Sutherland 
Lumber, and indicated that it would 
no longer litigate the applicability of 
the entertainment facility rules 
where a taxpayer has properly in- 
cluded in compensation the value of 
an employee’s vacation flight.’ 

In the post-Sutherland Lumber 
world, therefore, taxpayers became 
comfortable taking a full deduction 
for personal use of corporate aircraft 
when the appropriate SIFL amount 
was included in income. Indeed, the 
IRS’s stance softened even further 
in November 2003, when it issued 
Chief Counsel Advice 200344008. 
Sutherland Lumber had left open 
several issues, including the issue 
as to how much “personal/nonbusi- 
ness” use of a facility could occur and 
what effect “nonemployee” use 
would have on a taxpayer’s ability 
to deduct expenses.’ 

The facts of CCA 200344008 were 
noteworthy. The taxpayer was a 
Subchapter S corporation that docu- 
mented business use of the aircraft 
at approximately five percent with 
the remaining 95 percent being per- 
sonal use by the shareholders and 
two nonfamily employees. The tax- 
payer reported deductible expenses 


Sutherland Lumber 
had left open the 
issue as to how 
much “personal/ 
nonbusiness’” use of 
a facility could occur 
and the effect of 
“nonemployee” use. 


that were more than 10 times the 
value of the income included by the 
shareholders and employees (pursu- 
ant to the SIFL methodology). The 
net effect of this treatment was that 
the shareholders claimed a very 
large deduction for the expenses of 
the personal use of the S 
Corporation’s aircraft (much of 
which was attributable to use by 
them or other family members). In 
an extremely pro-taxpayer opinion, 
chief counsel concluded that Code 
§274(a)(1)(A) did not disallow an S 
corporation’s deductions for the ex- 
penses of providing corporate air- 
craft for personal use of sharehold- 
ers or employees, if the S 
corporation included the value of 
each flight in the shareholder’s or 
employee’s income, even though 95 
percent of the use of the aircraft was 
for employees’ personal use. Chief 
Counsel Advice 200344008 also 
made it clear that the status of em- 
ployees or nonemployees was insig- 
nificant as long as the nonemployee 
shereholders/partners include the 
value of the flights under the SIFL 
rates. For obvious reasons, taxpay- 
ers (and practitioners advising tax- 
payers) interpreted this to mean 
that employers taking the full de- 
duction for personal use of corporate 
aircraft were probably safe from IRS 
attack under Code §274 notwith- 
standing the amount of personal use 
(provided that the SIFL amount was 
included in income).'® 
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American Jobs 
Creation Act of 2004 

Recently, without any warning,’’ 
the American Jobs Creation Act of 
2004, which was enacted on October 
22, 2004,” dramatically changed the 
landscape and legislatively overruled 
the Sutherland Lumber decision. 

Specifically, Code §274(e) was 
amended by §907 of the act so that 
it now limits companies’ ability to 
deduct aircraft costs attributable to 
flights provided to “specified indi- 
viduals” for “entertainment” pur- 
poses.”! The term “specified indi- 
viduals” in Code §274 makes 
reference to §16(a) of the Securities 
Exchange Act of 1934, which, in 
turn, generally includes officers (as 
defined by §16(a)),” directors, and 
10 percent or greater owners of pri- 
vate and publicly held companies. 
Because of the broad definition of 
“specified individuals,” and because 
the act applies to privately held 
companies as well as publicly owned 
companies (including C corpora- 
tions, S corporations, partnerships, 
and limited liability companies),”’ it 
has closed the “loophole” created 
by Sutherland Lumber for expenses 
incurred after the October 22, 2004, 
date of enactment.” By virtue of the 
act, a company can no longer deduct 
the costs of operating an aircraft at- 
tributable to a “specified individual’s” 
entertainment use of an aircraft ex- 
cept to the extent of the amount the 
“specified individual” must report as 
a taxable fringe benefit on his per- 
sonal income tax return. 

It is the author’s understanding 
that guidance (likely in the form of 
a notice) from the IRS/Treasury will 
be forthcoming (with regulations to 
follow), which should clarify the 
scope of these rules.”’ However, un- 
til then, taxpayers are well advised 
to provide proper substantiation, as 
required by §274(d),”* properly in- 
tegrate aircraft usage directly into 
an active business, and otherwise 
operate as they did in the pre- 
Sutherland Lumber days.” 


Conclusion 

The foregoing is necessarily only 
a broad brush treatment of one of 
the more significant tax hurdles to 


at 

“3 

By 

ve 


deductibility of expenses associated 
with corporate aircraft. It is not in- 
tended to constitute an exhaustive 
discussion of all of the federal tax 
issues potentially implicated by the 
acquisition and operation of corpo- 
rate aircraft. Indeed, there are sub- 
stantial other barriers to deductibil- 
ity that must be considered in 
proposing a structure that positions 
a taxpayer to take advantage of the 
potential federal tax benefits of air- 
craft ownership, which can be sig- 
nificant. For example, note that it 
is important to consider basis is- 
sues, the effect of the at-risk rules, 
the passive activity rules, and the 
hobby loss rules. To complicate mat- 
ters further, it is critical to consider 
certain complicated excise tax rules, 
state tax considerations, and avia- 
tion rules. 

In conclusion, when advising cli- 
ents who are considering acquiring 
a corporate aircraft, practitioners 
must analyze the American Jobs 
Creation Act of 2004 legislative re- 


versal of a case that has given prac- 
titioners (and their clients) a sub- 
stantial degree of comfort on mini- 
mizing the potentially adverse 
federal income tax consequences 
with regard to limiting the deduct- 
ibility of the expenses incurred with 
respect to the aircraft. Similarly, 
practitioners should alert their cli- 
ents that currently own corporate 
aircraft that it may be necessary to 
revisit their policies with regard to 
making their aircraft available to 
owners, officers, and directors, and 
to implement alternative structures 
that properly address the act. 0 


' Recent National Business Aviation 
Association figures reflect that, in the 
U.S., more than 10,000 companies own 
more than 15,000 business aircraft and 
that nearly 6,000 more companies own 
fractional shares in aircraft. 

2 Recently published March 2005 Bu- 
reau of Transportation Statistics indi- 
cated that the 19 largest carriers report- 
ing on-time performance recorded an 
overall on-time arrival rate of 71.4 per- 
cent in January, down from January 


2004’s 74.9 percent rate. The carriers 
canceled 4.20 percent of their scheduled 
flights in January, up from both Janu- 
ary 2004’s 3.0 percent rate and Decem- 
ber 2004’s 2.80 percent rate. Chicago O’ 
Hare airport alone reported more than 
58,000 delays in the first half of 2004. 

3 All statutory references in this article 
are to the Internal Revenue Code of 
1986, as amended (the “Code”). 

‘ The analysis contained herein is the 
same whether the ownership involves a 
fractional interest in an aircraft or own- 
ership of the entire aircraft. Of course, 
in the context of fractional ownership, 
the tax benefits will flow through to a 
fractional owner only to the extent of the 
fractional owner’s share in the aircraft. 

5 See Kurzet v. Comm’r., 222 F.3d 800 
(10th Cir. 2000) (reversing for clear er- 
ror the Tax Court’s factual finding that 
expenses for use of an airplane were 
unreasonable). 

5 This requires taxpayers to keep con- 
temporaneous, detailed records that cor- 
roborate the “business” purpose of the 
trip (including, but not limited to, the 
purpose of the trip, the identity of the 
passengers, and whether the trip’s pur- 
pose was accomplished). 

7 Prior to the American Jobs Creation 
Act of 2004 (also referred to as the “act” 
or the “JOBS act”), aircraft purchasers 
were also eligible for “bonus deprecia- 
tion.” Note, however, that bonus depre- 
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ciation on noncommercial aircraft gen- 
erally expired in 2004 (i.e., the relevant 
aircraft must have been acquired after 
September 10, 2001, and placed in ser- 
vice before January 1, 2005) except for 
property acquired pursuant to a writ- 
ten binding contact before January 1, 
2005, and placed in service before Janu- 
ary 1, 2006. Code §168(k), as amended 
by §336 of the act. Because of the obvi- 
ous limitations on the “extension” of eli- 
gibility for bonus depreciation, it will not 
be discussed further herein. 

8 Note, however, that aircraft used pri- 
marily for commercial purposes (includ- 
ing aircraft used primarily in charter ser- 
vice under FAR Part 135) are classified 
as seven-year property with cost recov- 
ery allocated over an eight-year period. 

® If the aircraft is not used sufficiently 
for “qualified business use purposes,” 
then the cost of the aircraft must be de- 
preciated under the straight-line 
method, rather than the accelerated 
method. “Qualified business use” in- 
cludes any use in a trade or business 
but does not include any of the follow- 
ing: 1) leasing the property to certain 
related parties; 2) using the property to 
compensate certain related parties for 
their services; and 3) using the property 
to compensate other persons without in- 
cluding the use in income and withhold- 
ing the necessary federal income tax. 
The amount of qualified business use 
generally must exceed 50 percent in or- 
der to permit full deductions of pay- 
ments for business use; however, a spe- 
cial rule for aircraft reduce this 
percentage to 25 percent, and permits 
consideration of the three excluded cat- 
egories of business use listed in this foot- 
note above in order to satisfy the 
greater-than-50 percent threshold. 

0 Treas. Reg. §1.274-2(e)(2)(i). 

"| The provisions of §274 have no effect 
on any deductions that are allowable 
regardless of any connection with the 
taxpayer’s trade, business or for-profit 
activity. For example, interest, taxes and 
casualty losses on an entertainment fa- 
cility are deductible, even though other 


If the aircraft is not 
used sufficiently for 
“qualified business 
use purposes,” then 
the cost of the 
aircraft must be 
depreciated under 
the straight-line 
method. 


expenses associated with the facility are 
not deductible as entertainment ex- 
penses. Treas. Reg. §1.274-2(e)(3)(iii)(c). 
See Stechcel, 520 Tax Management Port- 
folio, Entertainment, Meals, Gifts, and 
Lodging—Deduction and Recordkeeping 
Requirements for a detailed discussion 
of these (and other) exclusions from the 
entertainment facility limitations. 

2 Code §274(e)(2) contained an excep- 
tion for “Expenses for goods, services, 
and facilities, to the extent that the ex- 
penses are treated by the taxpayer, with 
respect to the recipient of the entertain- 
ment, amusement, or recreation, as com- 
pensation to an employee on the 
taxpayer's return of tax under this chap- 
ter and as wages to such employee for 
purposes of chapter 24 (relating to with- 
holding of income tax at source on 
wages).” Code §274(e)(9), discussed in- 
fra, contains a similar exception for 
“nonemployees.” 

18 See Private Letter Ruling 9608004 
(20 percent personal use did not taint 
the 80 percent of aircraft expenditures 


associated with business use). 

4 LR.C. §274(e)(2). 

15 The SIFL formula takes into account 
the weight of the aircraft, the miles 
flown, the applicable terminal charges, 
and the employee’s status as a control 
or noncontrol employee. The SIFL for- 
mula is generally intended to approxi- 
mate the cost of a first-class ticket on a 
commercial aircraft. 

16 In such cases, the IRS indicated that 
it would allow the taxpayer a full deduc- 
tion for the cost of the flight. The IRS 
stated that it would continue to apply 
Code §274(a) to cases in which the value 
of an employee vacation flight was not 
included in compensation and in cases 
where the expense represented a divi- 
dend or unreasonable compensation. 

17 The historical concern stemmed from 
the fact that Code §274(e)(9) contains 
slightly different language than Code 
§274(e)(2) and from the fact that the 
scope of the Tax Court decision and the 
IRS acquiescence thereto were expressly 
limited to 274(e)(2), which deals with 
“employees” (and did not expressly ex- 
tend to 274(e)(9), which extends the com- 
pensation exception to “nonemployees”). 

'8 Subsumed in this parenthetical was 
a significant point—that while the IRS 
did not intend to litigate the theoretical 
position, it had publicly stated that it 
would be looking at compensation, and 
particularly, valuing the fringe benefits 
for the personal use of corporate aircraft. 
Specifically, in a Webcast on November 
13, 2003, the IRS listed this as one of 
eight key areas within the general topic 
of executive compensation arrange- 
ments that it would closely scrutinize. 

1° The House bill did not contain any 
provision that would affect Code §274, 
while the Senate amendment proposed 
a change that would have affected only 
“covered employees,” which were defined 
under §162(m)(3) to include the chief 
executive officer (or an individual act- 
ing in such capacity) and the four high- 
est compensated officers of publicly- 
traded corporations. 

20 The American Jobs Creation Act of 
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2004 passed the House on October 7, 2004, 
by a 280-141 vote, and was approved by 
the Senate by a 69 to 17 majority. 

21 Specifically, Code §274(e) as 
amended, now reads as follows: 

“(2) Expenses treated as compensation. 
“(A) In general. Except as provided in 
subparagraph (B) , expenses for goods, 
services, and facilities, to the extent 
that the expenses are treated by the 
taxpayer, with respect to the recipient 
of the entertainment, amusement, or 
recreation, as compensation to an em- 
ployee on the taxpayer’s return of tax 
under this chapter and as wages to such 
employee for purposes of chapter 24 (re- 
lating to withholding of income tax at 
source on wages). 

“(B) Specified individuals. 

“(i) In general. In the case of a recipi- 
ent who is a specified individual, sub- 
paragraph (A) and paragraph (9) shall 
each be applied expenses by substitut- 
ing ‘to the extent that the expenses do 
not exceed the amount of the expenses 
which’ for ‘to the extent that the.’ 

“(ii) Specified individual. For purposes 
of clause (i), the term ‘specified indi- 
vidual’ means any individual who— 
“(I) is subject to the requirements of 
section 16(a) of the Securities Exchange 
Act of 1934 with respect to the taxpayer, 
or 

“(ID would be subject to such require- 
ments if the taxpayer were an issuer of eq- 
uity securities referred to in such section.” 

22 The term “officer” is defined as the 
president, principal financial officer, 
principal accounting officer (or, if there 
is none, the controller), any vice presi- 
dent in charge of a principal business 
unit, division, or function (such as sales, 
administration, or finance), any officer 
who performs a policy-making function, 
or any other person who performs simi- 
lar policy-making functions. 

23 While the application to privately 
held companies is not expressly stated, 
it is the clear intent of the subjunctive 
wording in new Code 
§274(e)(2)(B)(2)Gi)ID (“would be sub- 
ject to such requirements if the tax- 
payer were an issuer of equity securi- 
ties referred to in such section”). Also, 
note that the act similarly amended the 
§274(e)(9) exception with respect to 
nonemployees. 

24 On October 12, 2004, Senate Fi- 
nance Committee Chair Grassley, in the 
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floor speech on the tax loophole closers 
in the JOBS Act, stated as follows: “I am 
very pleased that we deal in this bill with 
the situation of executives who take cor- 
porate aircraft for personal travel. Leg- 
islation in this bill will put significant 
limitations on corporations being able to 
write off such high living.” 

*> Theoretically, taxpayers who ac- 
quired aircraft after the effective date 
but prior to the 2004 year-end (and 
therefore were eligible for bonus depre- 
ciation) could have jeopardized the de- 
ductibility of expenses to the extent the 
aircraft was “used” only in a few flights 
that were personal in nature. In this 
regard, note that while §274 does not 
mandate the use of a specific method 
for allocating costs between entertain- 
ment and nonentertainment uses of an 
aircraft (nor does it require employers 
to calculate the amount of the allow- 
able deduction on a flight-by-flight ba- 
sis, there have been various Tax Court 
cases where an employer has used an 
allocation method to assign a percent- 
age of either total flight miles or hours 
attributable to business use and per- 
sonal use. 

26 Thus, the act does not impact the 
practice of using company aircraft for 
bonus, award, or incentive compensa- 
tion for “non-specified” individuals. 
Note, however, that on January 27, 
2005, at the request of the Senate Fi- 
nance Committee chair and ranking 


member, the Congressional Joint Com- 
mittee on Taxation published a study 
entitled, “Options to Improve Tax Com- 
pliance and Reform Tax Expenditures,” 
which provided a host of options for tax 
reform, including expansion of the act’s 
limitations on the personal use of busi- 
ness aircraft from “specified individu- 
als” to “all” employees. 

7 It is particularly unclear how 
“mixed” use flights (i.e., flights where 
some passengers are flying for business 
purposes, but one or more passengers 
are flying for entertainment purposes) 
will be treated under the act. For this 
reason, the General Aviation Manufac- 
turers Association (GAMA) and the 
National Business Aviation Association, 
Inc. (NBAA) requested guidance from 
the Treasury Department in November 
2004, with respect to this (and other) 
issues relating to the act. However, as 
of the date that this article was writ- 
ten, Treasury had not yet responded. 

28 At a minimum, the following items 
must be documented: 1) the amount of 
the expense, 2) the time, place, and use 
for the plane, 3) the business purpose 
for which the flight was taken, and 4) 
the business relationship between the 
taxpayer and the other parties on 
board. I.R.C. §274(d)(4). 

2° Note that other more sophisticated 
solutions to the “hurdle” posed by new 
Code §274 are properly the topic of an- 
other article. 
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Alimony for the Heiress? 


Imputing Income to Assets 


by William H. Stolberg and Jane Hawkins 


he aging of the baby 

boomers in the U.S. has 

resulted in many late-in- 

life divorces that leave 
one or both parties with substan- 
tial assets. Some assets may be the 
result of work and investment both 
before and during the marriage, and 
some may be inherited or gifted. 
The property owned by each party 
after distribution, including the 
nonmarital property, can bear 
heavily upon an alimony determi- 
nation, depending upon what in- 
come is thrown off by those assets. 
The important question, and one for 
which there is a dearth of author- 
ity and guidance, is precisely what 
income, if any, should be attributed 
or imputed to which of the marital 
and nonmarital assets owned by the 
parties after distribution. All assets 
are not equal. Or are they? 


What Assets? 

Both marital and nonmarital as- 
sets are part of the alimony equa- 
tion. In assessing both the need and 
ability to pay alimony, the court is 
required to consider all relevant 
economic factors, including the fi- 
nancial resources of each party, the 
assets and liabilities distributed to 
each in the divorce, the nonmarital 
holdings, and “all sources of income 
available to either party.” 

Under this broad mandate, the 
courts are presented with the 
problem of whether they should 
consider realized income currently 
produced by an asset; deferred in- 
come; income potential; or all 
three. Is a vacation home in Vail 
worth $800,000 to be accorded the 


The important question 


is precisely what 
income, if any, should 
be attributed or 
imputed to which of 
the marital and 
nonmarital assets 
owned by the parties 
after distribution. 


same treatment as a stock portfo- 
lio with the same value but pro- 
ducing interest, dividends, and 
capital gain? What of unexercised, 
vested stock options, and deferred 
income retirement vehicles? In the 
existing Florida cases, not all as- 
sets are equally factored into the 
alimony income equation. 


Cash and Liquid Assets 

Cash can be deceptively simple. 
While the law clearly requires the 
imputation of income to cash and 
other liquid assets,’ there are 
some minor twists. In some cases, 
the investment corpus has been 
reduced by cash needed for attor- 
neys’ fees and new housing before 
the income calculations were 
made. See Elliott v. Elliott, 867 So. 
2d 1198 (Fla. 5th DCA 2004), and 
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McLean v. McLean, 652 So. 2d 
1178 (Fla. 2d DCA 1995). The hid- 
den consequence in reducing the 
cash (and therefore the income 
from that cash) by the amount of 
a fee obligation, with a concomi- 
tant increase in alimony, is that 
the payor spouse indirectly pays 
the other’s attorneys’ fees where 
fees were not otherwise awarded. 

Should either spouse be permit- 
ted to shelter liquid assets from 
the income equation by investing 
in low- or non-income-producing 
portfolios? If a reasonable income 
is not imputed to that capital, one 
party may be indirectly subsidiz- 
ing the high-risk, long-term gain 
strategy of the other. 

The New Jersey Supreme Court, 
in Miller v. Miller, 734 A.2d 752 (N.J. 
1999), pointed out that the law does 
not hesitate to impute income to an 
underemployed spouse for the pur- 
pose of support issues, and that per- 
sons with a duty of support to an- 
other are not expected nor will they 
be permitted to underutilize their 
talents and capabilities (“human 
capital”) at the expense of the other. 
Id. at 760. By the same token, a 
party is not expected nor permitted 
to underutilize financial capital. In 
the Miller case, the court found there 
was “no functional difference be- 
tween imputing income to the sup- 
porting spouse earned from employ- 
ment versus that earned from 
investment.” Jd. at 760. In this case, 
an experienced investor-husband 
who was earning 1.6 percent annu- 
ally on his growth stock investments 
was found to be underinvested, and 
the court held it appropriate to im- 


Family Law 
+ 


pute a more reasonable income to 
those investments. 


Real Estate 

Real estate presents a unique set 
of problems. Parties own not just 
their residences, but very often va- 
cation homes or land upon which to 
build a retirement home. Vacant 
land, rental, or development prop- 
erties may be carried at a loss but 
held for long-term appreciation and 
eventual profit. The risk is the 
investor’s, but should that strategy 
be used to advance an “inability to 
pay” argument or, conversely, to en- 
hance a needs claim? 

In Rosecan v. Springer, 845 So. 2d 
927 (Fla. 4th DCA 2003), the trial 
court found that the wife had mini- 
mized her income from her rental 
property by collecting no rent in one 
instance, and in renting below fair 
market value in the other. The ali- 
mony award was held excessive in 
light of those particular findings 
and other factors, and remanded for 
reconsideration. In that case, the 
trial court had also noted that the 
wife’s income was dependent on 
what she did with her liquid assets 
and whether she converted her prop- 
erty to cash. The income potential 
(not just the existing income) from 
the rental properties became key to 
the alimony determination. 

What does the court do with a 
party who transmutes income-pro- 
ducing assets into equity in a new 
residence? In a New Jersey case, a 
payor spouse received a substantial 
inheritance in cash and promptly 
purchased an imposing and expen- 
sive residence. He then claimed a re- 
duced ability to pay support. In find- 
ing that income should be imputed 
to funds now represented by the 
home equity, the New Jersey court 
commented: 

When a spouse is not earning to his or 
her true potential and capacity then an 
imputation of income based upon that 
potential is appropriate ....In the same 
way, an inheritance, which generates no 
income solely because its owner has al- 
tered its capacity to earn interest, should 
not be automatically exempt from the 


alimony calculus. It is its potential to 
generate income which is germane. 


Stiffler v. Stiffler, 698 A.2d 549 (N.J. 


Super. Ch. 1997) (emphasis added). 
The Stiffler court compared the 
husband’s new home to the one re- 
sided in during the marriage, al- 
lowed the sheltering of an equiva- 
lent amount of value, and imputed 
income on the remaining equity. 

A spouse who rattles around solo 
in a large and extremely expensive 
home creates an issue as to neces- 
sary expense as well as the 
underutilization of capital. In 
Gandul v. Gandul, 696 So. 2d 466 
(Fla. 3d DCA 1997), the court con- 
sidered whether the wife really 
needed the large marital residence 
and decided she did not. The resi- 
dence was ordered sold, the court 
holding that the equity, when split 
between the parties, would be not only 
a source of alimony income to be paid 
by the husband, but would serve the 
wife double duty by providing her 
with a financial cushion and a re- 
duction in her living expenses. 

In Elliott, the wife argued unsuc- 
cessfully on appeal that the court 
wrongly attributed income to her 
from her liquid assets, and was par- 
ticularly indignant because the hus- 
band was possessed of a commercial 
investment property which returned 
no present income, which the court 
had ignored in computing the 
husband’s income. Although the 
Elliott court intimated that it might 
have done something about that 
seeming inequity, it found its hands 
were tied: the wife had failed to 
present any evidence as to what in- 
come could or should be imputed to 
that particular asset. 

The California courts have con- 
cluded that in the context of support, 
real estate is like any other invest- 
ment, and income may be imputed 
to non-income-producing real prop- 
erties. See In re Marriage of Destein, 
91 Cal. App. 4th 1385 (2001). 

In a bold California case, In re 
Marriage of de Guigne, 119 Cal. 
Rptr. 2d 430 (2002), the parties lived 
off the husband’s enormous inher- 
ited resources which, by the time of 
the divorce, had been reduced pri- 
marily to the family mansion on 
some 47 acres, worth between $25 
and $30 million. Leaving the hus- 
band his ancestral home, but only 


on seven acres of the land, the court 
imputed income on the potential 
sale proceeds from the remaining 40 
acres and calculated support accord- 
ingly, stating, “(I]t was inappropri- 
ate that Christian’s support obliga- 
tion be based on that investment 
income alone [non-real estate in- 
vestments], while he sheltered and 
benefitted from substantial assets 
producing no income.” 
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Retirement Accounts 

It is axiomatic in Florida family 
law that a needy spouse should not 
have to invade capital assets for 
support.’ For that reason, perhaps, 
the income produced by pensions, 
individual retirement accounts, and 
other deferred income vehicles ap- 
pears to be exempt from the income 
calculation, but upon closer exami- 
nation perhaps should not be. In 
McLean v. McLean, 652 So. 2d 1178 
(Fla. 2d DCA 1995), where the hus- 
band had an established ability to 
pay support, the court refused to 
impute income to the wife based on 
her ability to convert her retirement 
plan to an ongoing payment 
stream.° The court said only that it 
was “hesitant” to approve any finan- 
cial arrangement that forced the liq- 
uidation of retirement funds.® 

However, Florida courts are not 
foreclosed from considering such op- 
tions. In O’Conner v. O'Conner, 782 
So. 2d 502 (Fla. 2d DCA 2001), the 
wife took $140,000 in marital assets 
and invested the funds in a deferred 
income retirement account. The ap- 
pellate court held it error not to have 
assessed income from that account 
in determining alimony.’ 

A handful of courts from other ju- 
risdictions have not been so particu- 
lar, at least as to individual retire- 
ment accounts, and have counted 
the dividends and interest accumu- 
lating in such accounts as income 
for the purposes of child support. * 

In purely economic terms, ali- 
mony paid to a spouse who is accru- 
ing income in a tax-deferred retire- 
ment fund is simply enabling that 
spouse to continue to increase his 
or her savings equity. A simplistic 
example: A wife claims she has 
needs of $20,000 a year over and 
above what her earned income can 
supply. She has $300,000 in cash, 
which produces $10,000 in annual 
interest income, and she has 
$300,000 in an IRA, which also pro- 
duces $10,000 in reinvested, tax- 
deferred income. Her $10,000 in in- 
terest income will supply one-half 
of her claimed need. Under the cur- 
rent trend in the law, she very prob- 
ably will not be assessed the $10,000 
in income that is accumulating in 
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Income produced by 
pensions, individual 
retirement accounts, 
and other deferred 
income vehicles 
appears to be exempt 
from the income 
calculation, but upon 
closer examination 


perhaps should not be. 


her IRA, and the husband will be 
expected to make up the difference 
with alimony. However, if the wife 
draws down not only the interest, 
but another $10,000 in principal 
from her cash account to meet her 
needs, she obtains economic neutral 
buoyancy: the depletion of the 
$10,000 principal from the cash ac- 
count is made up by the addition of 
$10,000 in capital assets in her re- 
tirement savings. She has simply 
transferred funds from her left 
pocket to her right pocket. 

When the income generated by a 
retirement fund is not factored into 
the income equation, the payor 
spouse is subsidizing the recipient 
spouse’s savings, and not even very 
indirectly, at that. This is an appar- 
ent contradiction to the policy estab- 
lished in Mallard v. Mallard,771 So. 
2d 1138 (Fla. 2000), in which the 
Florida Supreme Court held: 
“(Clurrent necessary support rather 
than the accumulation of capital is 
the purpose of permanent periodic 
alimony.” Id. at 1140. 


Rate of Return 

Once the court has determined 
the assets, what standards or mon- 
etary principals are to be used to cal- 
culate the imputed income? 

The courts speak generally of 
“prudent” investment standards.’ In 
several cases Florida courts have 


disapproved investment schemes 
hatched by expert witnesses that 
involved the complete conversion of 
existing investments into high in- 
come, low growth portfolios, with 
attendant fees, penalties, taxes, and 
loss of principal.'° The court pointed 
out in Brock v. Brock, 690 So. 2d 737 
(Fla. 5th DCA 1997), that such a 
strategy would ultimately result in 
a loss of principal due to inflation. 
This was considered anything but 
prudent and disapproved. 

Brock seems to imply that the 
wife would have had to rearrange 
her portfolio to increase her return. 
However, an imputation of income 
to underutilized assets does not of 
necessity require a change in in- 
vestment strategy. A high-growth, 
low-income portfolio will generate 
capital gain. A small part of the 
gain can be periodically liquidated 
to satisfy the income cash require- 
ments, leaving the owner of the 
portfolio in an economically neutral 
position. Imputation is about mak- 
ing an award based on reasonable 
return, not about dictating an in- 
vestment strategy. 

As to a specific rate of return, 
there appears to be only one Florida 
case in which a rate was mandated 
by an appellate court. In one of sev- 
eral appellate incarnations of Rosen 
v. Rosen, the wife inherited $100,000 
during the divorce, artfully divested 
herself of that cash by giving it away 
to her father, and asked for alimony. 
The Third District mandated the 
imputation of income to the wife on 
that $100,000 at the 30-year U.S. 
Treasury note rate.'! 

In the New Jersey Miller case, the 
court mandated the use of Moody’s 
Composite Index on A-rated Corpo- 
rate Bonds to establish a five-year 
average rate of return. In doing so, 
the court specifically noted that it 
was not requiring that the husband 
actually change his low-income high 
risk investment strategy; it was, 
however, a reasonable imputation of 
income comparable to a “prudent” 
use of his investments." 

The Miller court also addressed 
the argument that the courts have 
no business, no time, and no exper- 
tise in such matters, and therefore 


. 
Se 
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should not attempt to determine a 
reasonable investment return. This 
argument was given short shrift. 
The court pointed out that first, in 
imputing earned income to an un- 
employed party, a court struggles 
with exactly the same sort of vari- 
ables in order to reach a reasonable 
income imputation. It noted as well 
that the perceived judicial difficulty 
involved in resolving a particular 
matter should not dictate whether 
a claim is barred.’ 

Some Florida cases have focused 
on the historical pattern of the par- 
ties’ investments during the mar- 
riage for guidance. In Goodman v. 
Goodman, 797 So. 2d 1282 (Fla. 4th 
DCA 2001), the court noted the con- 
servative investing history of the 
parties and accepted a low return." 
However, in Greenberg v. Greenberg, 
793 So. 2d 52 (Fla. 4th DCA 2001), 
the court questioned an existing low 
return and pointedly stated that the 
trial court, on remand, was not lim- 
ited to accepting a particular return 
on the wife’s equity. 

A few states have established 
what is considered a reasonable rate 
of return for the imputation of in- 
come to investments and other as- 
sets by statute. See Ohio Rev. Code 
Ann. §3119.01(C)(11)(b) (Page 2003 
Supp.) (interest rate determined 
from local passbook savings rate, 
not to exceed statutory rate); Vt. 


Stat. Ann. Tit. 15, §653(5)(A)(i) 
(LexisNexis 2004 Supp.) (“current 
rate for long-term U.S. Treasury 
Bills”); W. Va. Code Ann. §48-1-205(d) 
(Michie 2004) (assets considered 
underperforming if they do not pro- 
duce income at rate equivalent to 
“current six-month certificate of de- 
posit rate or such other rate that the 
court determines is reasonable”). 


Depletion of 
Assets by Annuitization 

It is somehow gospel that impu- 
tation of income should not cause 
the depletion of capital. The estate 
of the party is expected to be pre- 
served in perpetuity, notwithstand- 
ing financial reality. People at or 
near retirement do not realistically 
expect to preserve their capital un- 
til the end of their lives, and family 
law awards should reflect this real- 
ity. If one party has a sufficient lump 
sum to purchase an annuity to meet 
his or her end-of-life needs, then 
should the other be ordered to pro- 
vide an alimony award to prevent 
this depletion of the estate, especially 
where such use of capital would be 
normally expected? If a party at age 
62 receives an equitable distribution 
of $5,000,000, and after imputation 
of income falls short of the historic 
needs by 20 or 30 percent, should the 
other party be made to pay alimony 
when an annuitization of even half 


of the $5,000,000 would be sufficient 
for support? 


A Neutral Determination 

These authors suggest that the 
courts would be best not involved in 
the micromanaging of the parties’ 
lifestyles and investments, and fur- 
ther should discourage the parties, 
attorneys, and accountants from 
jockeying assets and investments to 
influence support awards. The bet- 
ter practice would be to make an in- 
dependent financial determination 
of the needs of the parties coupled 
with a valuation of all assets, 
whether used for investment or per- 
sonal pleasure, and regardless of 
existing income status. Thereafter, 
a standard return rate on the total 
should be applied, and one that is 
readily available, easy to determine, 
and that reflects a reasonable, se- 
cure, and consistent return. The 10- 
year U.S. Treasury Bill rate is an 
example. 

Thereafter, the income imputa- 
tion on the total should be com- 
puted, reviewed in light of histori- 
cal needs, and a support award 
determined. The parties would be 
left to be as prudent or imprudent 
with their finances as they see fit. 
If they want to overspend and liqui- 
date capital to live lavishly, that is 
their choice. Likewise, if they pre- 
fer a frugal lifestyle in order to pre- 
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serve assets for their heirs, or in 
order to further secure a comfort- 
able old age, that is their choice as 
well. The choices should not be im- 
posed upon either by the other party 
or the courts. 


1 Stat. §61.08(2)(d) and (g). 

2 Sharon v. Sharon, 862 So. 2d 789 
(Fla. 2d D.C.A. 2003); Greenberg v. 
Greenberg, 793 So. 2d 52 (Fla. 4th 
D.C.A. 2001). 


3 In re Marriage of de Guigne, 119 Cal. 
Rptr. 2d 430 (2002). 

4 Sinclair v. Sinclair, 594 So. 2d 807 
(Fla. lst D.C.A. 1992); Kaufman v. 
Kaufman, 541 So. 2d 743 (Fla. 3d D.C.A. 
1989). 

> Individual retirement account funds 
may be utilized penalty-free prior to age 
59 ° under several IRS approved for- 
mulae, which generally utilize a form 
of annuity calculation. I.R.C. §72. 

® See also Brock v. Brock, 690 So. 2d 
737 (Fla. 5th D.C.A. 1997), and Bacon 
v. Bacon, 819 So. 2d 950 (Fla. 4th 
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D.C.A. 2002). 

* Since distributions from a retire- 
ment plan include both a return of the 
original capital contribution to the ac- 
count, and interest, dividend, and pos- 
sibly gain on that original contribu- 
tion, the next accounting step would 
have been to segregate the two com- 
ponents and include only the divi- 
dend, interest, and gain in the sup- 
port calculation. 

8 Dunn v. Dunn, 952 P.2d 268 (Alaska 
1998); In re Marriage of Tessmer, 903 
P.2d 1194 (Co.Ct.App. 1995). Other 
courts have examined this issue and 
reached a contrary conclusion based, in 
part, on the public policy favoring pri- 
vate retirement savings accounts. See 
Carmichael v. Siegel, 754 N.E. 2d 619 
(Ind. App. 2001); Bullock v. Bullock, 719 
So. 2d 113 (La. Ct. App. 1998). 

Fra. Stat. $518.11, the Uniform Pru- 
dent Investor Act, provides a statutory 
primer on “prudent” investment. 

1° Brock v. Brock, 690 So. 2d 737 (Fla. 
5th D.C.A. 1997); Bacon v. Bacon, 819 
So. 2d 950 (Fla. 4th D.C.A. 2002). 

| Rosen v. Rosen, 659 So. 2d 368 (Fla. 
3d D.C.A. 1995); the U.S. Treasury has 
ceased to issue 30-year treasury 
notes. 

2 Miller, 734 A.2d at 761. A later case 
held that that particular rate was spe- 
cific to the particular set of facts in 
Miller, and did not establish a “one-size- 
fits-all” standard. Overbay v. Overbay, 
869 A. 2d 435 (N.J. Super. Ct. 2005). 

'S Td. at 760. 

4 Although the court refused to im- 
pute a higher return on the husband’s 
nonmarital assets, it approved an ali- 
mony award predicated on the regular 
invasion of capital. The court noted that 
the husband had, during the divorce, 
sold profitable rental properties and 
conservatively invested the funds, thus 
reducing his income significantly. 
Goodman, 797 So. 2d at 1284. 


William H. Stolberg has been in 
the private practice of law since 1973 
in Ft. Lauderdale, practicing exclusively 
in the area of family law. He is board 
certified in marital and family law. Mr. 
Stolberg received his B.S. from Cornell 
University in 1968 and his J.D. from the 
University of Florida College of Law in 
1973. He is a member of the American 
Academy of Matrimonial Lawyers. 

Jane Hawkins has been in the 
private practice of law since 1970 in Ft. 
Lauderdale, practicing exclusively in 
the area of marital law. She received her 
B.A. from Memphis State University in 
1972 and graduated cum laude from 
Nova Southeastern University School of 
Law in 1990. 

This column is submitted on behalf 
of the Family Law Section, Evan R. 
Marks, chair, and Kristen Adamson- 
Landau, editor. 
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Though the Heavens May Fall: 
The Landmark Trial That Led 
to the End of Human Slavery 
by Steven M. Wise 

Reviewed by Ellen B. Gwynn 

What required four years of 
bloodshed that nearly destroyed the 
United States, England had accom- 
plished by a civil lawsuit a century 
before. In 1769, an American slave, 
James Somerset, accompanied his 
owner, Charles Steuart, on a vaca- 
tion to London, where he ran away. 
After slavecatchers found him, 
Steuart punished him by shipping 
him out to the slave markets of Ja- 
maica. Before the ship set sail, how- 
ever, a writ of habeas corpus issued, 
commencing the case of Somerset v. 
Steuart. 

Lawyer and law professor Steven 
M. Wise centers his book, Though 
the Heavens May Fall: The Land- 
mark Trial That Led to the End of 
Human Slavery around the case, 
which seemed to call for the simple 
determination that Steuart had 
lawfully purchased Somerset in Vir- 
ginia, and thus had the clear right 
to sell him. But Somerset had ob- 
tained the assistance of Granville 
Sharp, an ordnance clerk who had 
been devoting his small resources 
and tenacious determination to a 
series of lawsuits designed to secure 
the abolition of slavery. Sharp stud- 
ied lawbooks in his spare time and 
had discovered a long tradition of 
antipathy to involuntary servitude 
among English courts and lawyers. 
He condemned contemporary law- 
yers who tarnished this illustrious 
heritage by tolerating and defend- 
ing slavery. 

In three suits that preceded 
Somerset v. Steuart, Sharp and his 
attorneys succeeded in winning the 
freedom of a slave who had been 
beaten and abandoned, then seized 
and sold by his master when his 
health was restored; damages for a 
free black man whose wife was kid- 


napped and shipped to the West 
Indies; and a criminal conviction for 
false imprisonment of a slaveowner 
who attempted to sell his former 
slave. In spite of his successes, 
Sharp was continually frustrated by 
judges who stopped short of consid- 
ering the legality of slavery itself. 
Until Somerset v. Steuart. 

In fact, the Right Honorable Wil- 
liam, Lord Mansfield, the Lord 
Chief Justice of the Court of King’s 
Bench, the most powerful judge in 
England, urged Steuart to free 
Somerset or to voluntarily dismiss 
the case, which would foreclose the 
court’s need to decide an issue that 
might result in freeing the 14,000 
to 15,000 slaves in England. If the 
parties insisted on a decision, how- 
ever, Lord Mansfield promised it 
would be founded neither on com- 
passion for James Somerset nor 
fear of the consequences, but on the 
law; “fiat justitia, ruat coelum” (“let 
justice be done though the heavens 
may fall”). 

Wise provides interesting back- 
ground about the legal actors: the 
five lawyers Sharp retained, none 
of whom accepted a fee for the case; 
the lawyers who argued Steuart’s 
case, fairly ineptly; and Lord 
Mansfield himself, who was both a 
strong proponent of equity and a 
believer in the need for certainty in 
property and commercial law. In- 
deed, “liberty and property were at 
war in slavery.” Much of counsels’ 
arguments are reproduced here, 
including the brilliant statements 
by one of Sharp’s lawyers arguing 
for the first time as a barrister, later 
described by American abolitionist 
Charles Sumner as “one of the mas- 
terpieces of the bar.” Somerset’s 
lawyers argued that the ancient 
practice of villeinage (serfdom) had 
died out because the English de- 
spised it, and that permitting its 
return in the form of African sla- 
very corrupted the people of En- 


Bar members may submit brief 
book reviews of approximately 500 
words for publication. They should be 
related to law but may be practical, 
esoteric, entertaining, or fiction. Re- 
views should include the number of 


pages, the publisher, and cost. 
Submit a hard copy and a diskette 
to Editor, The Florida Bar Journal, 
651 E. Jefferson St., Tallahassee, FL 
32399-2300. Book reviews may also 
be e-mailed to cdodd@flabar.org. 


gland. Although the law of the place 
where a relation commenced usu- 
ally prevailed, slavery was an un- 
natural relation, only permitted in 
certain areas by local law, but that 
English air had become “too pure 
for a slave to breathe in.” Steuart’s 
lawyers argued in opposition that 
slavery was hardly an oddity, but 
existed over three-quarters of the 
earth, and that it would be unjust 
under mercantile and legal prin- 
ciples to strip a man of his law- 
fully obtained property simply 
because he had transported it to 
English soil. 

The case attracted enormous at- 
tention, from citizens lining up each 
morning to attend the proceedings 
in Westminster Hall and debating 
the issue in the newspapers, to 
slaveholders in the American and 
West Indian colonies awaiting a 
decision with trepidation. On June 
22, 1771, after the twelve justices 
had deliberated an entire month, 
Lord Mansfield delivered a unani- 
mous opinion to a packed court- 
room. The court ruled that the right 
to own and sell another human be- 
ing was so odious that mere custom 
could not justify it, but that it must 
instead be expressly authorized by 
Parliament. Because there was no 
such law, “the black must be dis- 
charged.” Wise writes, “the com- 
pleteness of Somerset’s victory was 
stunning.” 

Colonial slaveholders tried for 
years afterward to get a law 
passed legalizing slavery in En- 
gland, but could not. On the other 
hand, pro-slavery interests in the 
United States succeeded in enact- 
ing numerous laws legalizing sla- 
very and ensuring that a slave 
who entered a free state remained 
the property of his or her master. 
Of course, English participation in 
the slave trade continued, as did 
slavery in the British West Indies 
and India. 

This engaging book provides a 
valuable account of a case we 
should all know about. 

The book (268 pages) sells for $25 
from Da Capo Press. 

Ellen B. Gwynn is staff attorney at 


the First District Court of Appeal, Tal- 
lahassee. 
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Spotlight on Voluntary 


Volusia County Bar Association Knows 


History is Important Today 


he Volusia County Bar 
Association (VCBA) is re- 
cording history from the 
voices of legal legends—a 
history retold by attorneys who lived, 
worked, and built the communities 
in and around Daytona Beach. 

Twenty-five attorneys were se- 
lected to give firsthand accounts of 
living and working in Volusia 
County during the glory days of the 
beach races, world wars, Southern 
politics, Jim Crow laws, segregation, 
the Ku Klux Klan, and advances in 
technology. 

“As the calendar changed from 
1999 to the new millennium, like 
most people, our minds turned to his- 
tory,” said Belle Schumann, president 
of the VCBA. She explained that 
many great stories about the legal 
and social aspects of Volusia County 
were lost when several prominent 
attorneys passed away. 

“These men participated in the 
most turbulent events of the 20th cen- 
tury. We were saddened at the loss of 
these fine individuals, but also sorry 
that their great stories were lost.” 

Five years ago, the association de- 
cided to preserve its rich history by 
interviewing and recording profound 
moments in history. Twenty-four oral 
accounts have been recorded with fi- 
nancial assistance from the Florida 
Humanities Council, a nonprofit cul- 
tural and educational organization. 

VCBA received three minigrants, 
totaling $5,500, to complete the 
project. As a condition of the grants, 
the association held two public fo- 
rums at Bethune Cookman College 
and Stetson University. Copies of the 
CDs are available at the Volusia 
County Law Library. Historian and 
journalist Bill Schumann conducted 
and recorded the interviews. 

“(These attorneys) were first-hand 
observers of social change during tur- 
bulent times,” said Kathie Selover, 


VCBA’s executive director. “The 
project allowed us to record an im- 
portant part of our local history.” 

Among those interviewed for the 
project were Horace Hill, Sr.,and Dan 
Warren, two consummate storytell- 
ers and prominent attorneys who re- 
call how the tide of justice rolled in 
Volusia County. 

An ordained minister, civil rights 
activist, and attorney, Horace Hill, Sr., 
was lead counsel in one of the most 
significant cases regarding the deseg- 
regation of Florida law schools. Hill 
represented Virgil Hawkins, a public 
relations instructor at Bethune 
Cookman College, who wanted to at- 
tend a Florida law school. At the time, 
blacks had to go out of state to attend 
law school. Hill was one of 18 black 
lawyers practicing in the state and in 
the business of proving that justice 
doesn’t prevail under the separate but 
equal doctrines of that time. 

“Everything was segregated. You 
have to have certain beliefs in free- 
dom to challenge any system,” Hill 
said. “Hawkins had a right to admis- 
sion to the University of Florida; seg- 
regation itself was discrimination 
and should be outlawed.” 

Hill vividly recalls how several 
Florida Supreme Court justices 
turned their backs to him while he 
argued the case. The state court up- 
held segregation, saying that there 
was a natural segregation among 
animals, so the same holds true for 
man. Ultimately, the U.S. Supreme 
Court ruled in Hawkins’ favor. 

Hill credits Mary McLeod Bethune, 
founder of Bethune-Cookman Col- 
lege, with easing some of the racial 
tension and violence that engulfed 
certain Florida cities. 

State attorney Dan Warren tried 
to calm racial tensions that escalated 
during the civil rights movement of 
the 60s. He recalls intimately know- 
ing, working with, and admiring 
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Mary McLeod Bethune, a woman 
with a magnetic personality. 

“She used to call me ‘young Dan 
Warren.’ We sometimes forget we had 
one of the 10 most influential women 
in the world living in Daytona Beach,” 
said Warren, who worked with 
Bethune on programs to educate 
blacks about the political process. He 
taught some blacks how to use vot- 
ing machines at Bethune’s home. 

“She was a tremendous source of 
inspiration and guidance for so many 
young black people during the depres- 
sion when times were hard .. . strug- 
gling to live in a segregated society.” 

While the world looked on, Warren 
was instrumental in mediating civil 
unrest in St. Augustine during the 
mid-60s. Problems started when 
black leaders were denied the oppor- 
tunity to participate in planning of 
the city’s 400th anniversary celebra- 
tion. Dr. Martin Luther King, Jr., was 
arrested and jailed during the result- 
ing demonstrations. After his arrest, 
the KKK and the national media con- 
verged on the city. 

“Dr. King chose St. Augustine for 
the sole purpose of demonstrating to 
the world segregation in its worst 
form, in the oldest, most segregated 
city in the world,” Warren said. 

Warren urged the Daytona Beach 
News-Journal to send a reporter to 
talk to King in the jail. King agreed to 
speak before a grand jury. Although 
the grand jury suggested that a bira- 
cial committee be appointed to resolve 
the dispute, the matter was never re- 
solved. Warren praised the newspa- 
per for supporting racial tolerance. 

He credits his parents for being 
great humanitarians and teaching 
him to always do “what my conscience 
dictated.” 


This article was contributed by 
Toyca Williams, voluntary bar liaison 
with The Florida Bar’s Public Informa- 
tion Department. 
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Lawyer Services 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED EXPERT WITNESS CONTINUED 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 

-888-669-4345 


_ AUTOMOTIVE 


FORENSIC SERVICES 


® Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, Fraud, 
Bad Faith, Faulty Repair. State/Nationwide,¢ 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.AAFSA.com; 

E-mail: AFSASSOCIATES @ AOL.COM. 


COMMERCIAL DAMAGE 


CALCULATIONS 


@ #@ Finance and accounting specialist with 
over 20 years of litigation and business valuation 
experience. Industries include real estate, 
construction, manufacturing, and distribution. 
Member, Florida CPA Society and American 
Institute of Certified Public Accountants. 
Lawrence J. Kendzior, CPA, 900 63rd Street 
West, Marathon, FL 33050; (305) 289-7948. 


EXPERT WITNESS 


Handwriting 


@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, Fl 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


@ Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 


Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 
544-0004. Formerly with U.S. Postal Inspection 
Service Crime Lab. Over 27 yrs. Experience. 
ABFDE Certified (former Board Director.) Court 
qualified throughout southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.l. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 


0413, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
maipractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Professionally Trained and CCE Certified Examiners 


Insure admissibility of evidence and prevent 
valid lawsuits. Using forensically sterile 
media, we maintain a proper chain of custody. 


CUSTOMIZED EXAMINATIONS OF: 


_ documents _ web chat and IM’s 
_ spreadsheets _ image downloads 

_ e-mail _ internet history 

_ databases _ proprietary software 


DATABASE & PASSWORD RECOVERY 
HARD DRIVE CLEANING 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


= James L. Mack, Board Certified Real 
Estate Lawyer with 54 years of practice in Florida 
exclusively in the area of real estate law, “AV” 
rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to act 
as expert witness or consultant in real property 
litigation in all Florida counties. 20185 East 
Country Club Drive, #607, Miami 33180, (305) 933- 
2266, fax (305) 682-1533. 


MALPRACTICE INSURANCE 


@ Jason A.Wyman of Advanced Insurance is an 
independent agent who specializes in malpractice 
insurance. Access rates from various carriers with 
one application. (954) 889-0710; 

jwyman @advancedins.com. 


PRE-SETTLEMENT 


LAWSUIT FUNDING 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys - 
before lawsuit settles. Aliso, Cash provided now for 
in-force Structured Settlements. Fast & simple. 
Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


STOCKBROKER FRAUD 


MISMANAGEMENT 


@ Call us to talk over remedies available to your 
clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a large 
New York law firm that defended many brokers 
and brokerage firms; former intern for the NASD 
Arbitration Department; a published author and 
coauthor of securities arbitration articles; and an 
approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum, Silver & Schwartz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 
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| | 305-359-sso2 
www.cyberforensicservices.com 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


MEDICAL/DENTAL MALPRACTICE EXPERTS- ALL SPECIALTIES 


STAT-STAT AFFIDAVITS - 4 HOURS! an 
FREE! HCAI MEDICAL TEAM REVIEW OF MEDICAL RECORDS! =* ln 
FREE! WRITTEN REPORT IF CASE HAS NO MERIT! ye 
FREE! ON GOING CONFRENCE TUTORIALS! 


Billions & Billions of dollars have been awarded to our clients in 22 

years. Over 12,500(+) Repeat Law Firms in 40 states. Preeminent in U.S. We have the 
perspicacity to bring you “up to speed” quickly & refine your presentations. Our specialty 
is preparing counselors new to this arena. Our Fee $395! No bills, nothing to sign. Depo 
& courtroom questions free! Avoid name sellers - they have “plants” infesting their lists! 
Plaintiff & Defense. CALL US! 

Health Care Auditors, Inc. Toll Free 877-390-HCAI 
1656 Arabian Lane w uQe 17 Facsimile 727-573-1333 
Palm Harbor, Florida 34685  helephone 727-$79-8054 


S*Py, 


~ August 2005 CLE Video Replays 


‘ 


Jacksonville, August 19 
Omni Hotel #154 


Tampa, August 19 
Airport Marriott #049 


Fort Lauderdale, August 20 
Broward County Bar Association #122 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www. expertinsurancewitness. com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Florida Law Update 
(#5416) 


Pensacola, August 26 
Escambia/Santa Rosa Bar Association #040 


Saint Petersburg, August 26 
Bar Association #263 


Tallahassee, August 26 
The Florida Bar Annex Room 114 #054 


For registration information, see www.flabar.org or call CLE Registrations 
at 850/561-5831. On-site registration is by check only; however, please 
verify programming with CLE Registrations before making plans to attend. 
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Lawyer Services 


Merit - No Charge (subject to terms) 
caRcunvent THE CAPS ALPRACTI Alan J. Waldman, M.D. 
in depth medical testimony of physical damages caused by pain. = 


Forensic Psychiatry 


Au 
Witness, Ltd: 


medical expert nie in medical malpractice, personal injury & disability claims Board Certified 
Forensic Neuropsychiatrist 


Serving All of Florida 


(352) 377-3771 * LexMed10@yahoo.com 


PROCESS SERVICE 


If it's a question of 
Safety... 


The answer must be SERVICE IN: 
* SOUTHEAST GA sATLANTA “COLUMBIA 


Engineering, Safety, and = 

Security Experts Profess j onal \ 

(All Disciplines) f Ruvannan 

* CHATHAM COUNTY he. J 
SAVANNAH 


Professional Safety Incorporated 


AT TWO ADDRESSES 


+ PERMANENTLY APPOINTED 912-898-9973 


1.800.562.7233 Located in the Palm Beach Area 


Have you ever wished you 
samen uitable for framing for your home, aS could sit down and talk in 
ARCHIVES library wall, or your office. RCHIVES complete confidence with some- 
HISTORY HISTORY | one about your law practice— 
- ARCHIVES OF HISTORY - someone whose drinking or drug 


problem may have been worse 
than yours; someone who can 


We specialize in ANCIENT CONTRACTS dating back to 1300’s! Prices from tell you what drinking/use of 


$75 - $5000 range. All contracts scribed in quill pen with striking red wax ; ; 
r his or her 
seals. Each sheepskin - up to three (3) feet high and three (3) feet wide. mes yeni a hater 
just someone to listen with an 
Spectacular King’s Recovery Documents - some with hanging seals weighing understanding heart rather than 
up to 2 lbs! We offer Original Documents signed by Presidents of the United with judgment and condemna- 


States. We also offer Documents signed by Signers of the Declaration of 


tion? 
Independence. All documents guaranteed original for the life of the document! “ 


Have you ever thought whata 


160% satiethetion guaventend! relief it would be, without any cost 
a" whatsoever, to be able to talk 
Price list - Send $10 for one year & subtract from your first order. frankly with just such a person—a 
i problem 
Archives of History 727-656-3124 ving P 
Seay fter 6om EST just like yours and is living happily 
radian Lane after opm and usefully? 


Palm Harbor, Florida 34685 


“Wt. | wid Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 


at 800/282-8981. 
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Advanced Insurance 

American Residential 

Blumberg Excelsior 

Burkard Law 

Bush / Ross 

Corporate Creations 

Crisp & Associates 
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Casual Friday is a slippery slope. 


STEVE RUSHING 
Looks like we passed the “shocks the conscience of the court” test. 
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| | | | 4 | [7 
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You can stop pleading innocent. You're only here tor jury duty. 
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